RA H E 

Aud n S Practice 
EN FE 

Court of King's Bench: 
"OG AN 

INTRODUCTION 
TO TH 


KnowLEDGE of the PRACTICE of that 
Court, as it now ſtands under the Regulation 
of ſeveral late AcTs of PARLIAMENT, 
RuLEs, and DETERMINATIONS of the 
ſaid CO UR T; 


WITH 


Variety of uſeful and curious PREEDEN TS in 


Enghſh, ſettled or drawn by Counſel; and a 
Complete INDEX to the Whole. 


By ROBERT RICHARDSON, of the 
ner Temple, Gent. 


The Fifth Edition, with large Additions, 


In Two VoLUMES. 


V O L. 1 


LONDON: . 
Printed by His Majeſty's Law-Printers; 


For J. WoRRALL, W. STRAHAN, W. Jonxsrorsz 
P. Bin, W. OWEN, and W. FLEXNEY4 1769, 


% 
* 
5. 
6h 
7 
i 
1 
ö ä 
Fl 
= 
a 
F 
4. 
7 
P 
1 
* 
3 =; 
1 
: 
: 
1* 
A+ 
+0 
#? 
7 
1 
4 
7 
f 
* 
& 
% 
"74 
7 
* 
5 
ey 
<4 
7 
15. 
Go 
I 7 
7 
5 
0 
v0 
1 
(hy 
145 
N. 
2 
4. 
15 
12. 
49 
1 
1 
1 
+. 
Wy 
s 
if 
449 
1 
9 4 
1 
11 
Li 
4 
4 
75 
1 
8 
3 
"33 
1 
21 
4 i 
71 
be t 
Ut 
: „ 
| ; 
[ 1 
1 
* 
Lt 
1 — 
ry 


p_— 


e 
* 8 . 
eee 


T : Ec: 


OST of the modern 
books upon this ſubject 
being but mere copies, 
or bad tranſlations of old ones, 
long fince grown obſolete by the 
variation of practice, with the 
addition only of a few rules of 
court, or the abſtra& of an act 
of parliament injudiciouſly in- 
ſerted, have, inſtead of ſhew- 
ing the young practicer the 
plain and direct way, led him 
quite contrary, and ſo far from 
giving him any inſight into the 
"22 * practice 
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P R E F A C E. 
practice of the court, that 
have puzzled and confounded 
his judgment by the tranſcribers 


handing down rules and methods 


of practice as long ſince out of 
uſe as the books from which 
they were copicd ; ſo that many 


choſe rather to inquire the way of 


paſſengers than follow. ſuch blind 
leaders. Beſides, moſt of the 
antient books of practice were 
wrote by attornies or practicers 
in the court of Common Phas, 


| who being almoſt as little ac- 


quainted with the practice of 
this court, as the modern edi- 
tors of thoſe books ſeem to 
be with the practice of either 


court, wrote but ſparingly on 


this head; ſo that if the prac- 
tice .of this court, as publiſhed 
in thoſe books, was the prac- 
tice at this day, their account 
of it is by no means copious 
enough to give a young attor- 


ney 


PRACTIC E. 
ney a ſufficient inſight into the 
practice of a court ſo extenſive 
in its juriſdiction as the court of 
King's Bench is. Theſe reaſons 
occaſioned the publication of the 
firſt edition of this work, in 
which the author with great la- 
bour ſeparated the modern from 
fuch of the antient practice of 
the court as was then out of ufe: 
He confined himſelf to ſuch rules 
of the court as were then in force, 
and to ſuch acts of iparliament 
and adjudged caſes as related to 
the then practice of the court; 
wllereunto he added ſuch obſer- 
vations. as he himſelf had made 
in the courſe of many years prac- 
tice, and which he had reaſon to 
hope would not be thought an 
unacceptable part of the work: 
He alſo added ſuch precedents as 
were of frequent uſe in the prac- 
tice, and which were for the 

| greateſt 
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| P RACTI CG: E. 
greateſt part drawn by the moſt 


eminent eee 


The great ale} APD 
808 the. former editions of 


this work met with, being ap- 
proved of by the moſt; ex peri- 
enced practicers of the court, and 
commended: as the moſt 7 


book hitherto publiſned upon 


this ſubject, induced the author 


to undertake the publiſhing this 
fourth edition, wherein he has 
taken notice of ſuch er 
in the practice as haye happened 


ſince the printing of the laſt 


edition, and inſerted a great va- 
riety of uſeful notes and obſer- 
vations on. * practice. 


* 
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Arrorney's Pradtce 
In THE 


Court of King's Bench. 


as. ond p — n 


10 


0 of 9 juriſdiftion of the court, 


called, for that the king is ſup- Curt; 
poſed by the proceſs of the court 

5 to ſit there, as he formerly did, 
2 conſiſts of a chief Juſtice created by writ, and 
- three other Judges created by letters patent. How created. 
"> By pins Fe 20 Ed. 3. c. 1. the king's ju- 

' ſtices are to take no fee but of the king. 


And by the ſtat, 12, 13 WM. 3. c. 2. the Their commiſ* 


judges commiſſions are to be made quamdiu /on: qu uamdiu 
bene ſe geſſerint, and their ſalaries Ae nige bene ſe geſſe 


and eſtabliſhed ; but upon the addreſs of both See Gre. Cans. 


houſes of parliament they may be removed. 

At the common law the patents of the Fre Rep. 
judges were determined by the demiſe of the 2 A 
king ; but by ſtat. 7, 8 mb. e. 7. * 


and Ant. 1 Ann. ſtat 1. c. 8. F. 1, 2. no pa- 22 213. 
B tent 


| 1 E court of King's Bench, ſo Judges of the 
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2 The Attozney's Pꝛactice 
| tent or grant of any office civil or military, 
ſhall ceaſe, or be void, by reaſon of the de- 
miſe of the king ; but every ſuch patent or 
grant ſhall remain in farce for the ſpace of ſix 
months next after fuch demiſe, unleſs in the 
mean time ſuperſeded or made void by the 
next and immediate ſucceſſor to the crown. 
By flat. 1 G. 3. c. 23. judges are conti- 
nued in the enjoy ment of their offices during 
their good behaviour, notwithſtanding any 
demiſe of the crown. | | 
In. vacation, a judge at chambers may 
make an order, that the defendant ſhall 
plead ſuch a plea as he will ſtand by, 
2 Bur. Rep. 782. | SS 
Their power, The judges of this court are the ſovereign. 
| Juſtices of oyer and terminer, gaol-delivery, 
and of eyre, conſervators of the peace, and 
the ſovereign coroners of the land, 4 Int. 73. 
9 K. 118.6. | | 


Cu fide, he crown · ſide originally, takes cognizance 


reer. 


ers of 
the 


in the Court of King's Bench, 

the court, concerning which the party ſhall 
be examined upon oath to interrogatories ; 
and if guilty, ſhall be fined, and if innocent, 
diſcharged. | 

This court, being a ſupreme court of oyer 
and terminer, gaol-delivery, and eyre, ſuſ- 
pends the power of all ether courts of the 
ſame nature, in the ſame county wherein it 
ſits, during the fitting thereof. 4 Inf. 73. 
On the plea-fide, it hath conuſance in all Pla. fd. 
pleas, by bill of debt, detinue, covenant, ac- 
count, and of all actions on the cafe, either 
upon promiſe, ſcandalous words, nuſances, 
trover and converſion, or penal ſtatutes, and 
all other perſonal actions, ejectment, &c. a- 
gainſt any perſon ſuppoſed to be in the cuſtody 
of the marſhal; and in all perſonal actions 
for or againſt any officer, miniſter, attorney, 
or clerk of the court. Theſe officers, if they 
are ſued in any other court, muſt have the pri- 
vilegeof this courtin reſpect of their neceflary 
attendance here. This court alſo may hold 
plea, by original writ out of Chancery, of all 
treſpaſſes on the caſe, treſpaſſes quare vi & ar- 
mis, replevins, quare impedits, &c. but, as it 
is ſaid, not in debt, detinue, covenant or ac- 
count. 

This court may alſo regularly examine all May examine 
and all manner of errors in fact and in law, er, in other 
of all judges and juſtices in their judgments, 
proceſſes and proceedings in courts of record, 
not only in pleas of the crown, but in all pleas 
real, perſonaland mixt (the court of Exchequer except Exche- 
excepted); it may reverſe a judgment given * 
in the King's Bench in Ireland. 1 yt 

| King's Bench in Ireland, 
B 2 This 


> 


May puniſh 
rates, 


Grants habeas 
corpus's. 


and prohibi- 


Writ of error 
from this court 
mut be return- 


or 
2 ill, in the 
= Exchequer | 


chamber. 


„* 


This court may alſo puniſh” any inferior 
inferior magi- magiſtrate or officer of juſtice, for wilful o 


judicial proceedings, but other errors and 

miſdemeanors extrajudicial tending to the op- 
preſſion of the Subject. 1 R. Raym. 6. 11 Co. 

98. Bapye's Caſe. BR 4 4 | 

'* wrongfully impriſoned ; for upon return of 


Mandamus's | 


riſdictions. 


. if y the court of King's Bench, (and not by origi- 
iginal. If nal out of Chancery) according to the ſtat. 27 


\ 


The Attozney's Praftice 


corrupt abuſe of his authority. 1 . 
This court may not only correct errors in 


It grants habeas corpus's to relieve perſons 


the cauſe they may be bailed or diſcharged. 
It grants mandamus's to inferior courts to 

command them to do their duty, and probi- 

bitions to keep them within their proper ju- 


The errors of this court cannot be reverſed 
but in the houſe of lords, except in ſome 
caſes, where the action is firſt commenced in 


Eli. c. 8. by which ſtatute the error may be 
examined 'in the Exchequer chamber, but 
thence too it may beremoved into parliament. 


in the Court of King's Bench. 
Officers of the Court of King's Bench, - 


| The * king's coroner and attorney 
in the court of King's Bench, commonly called 

the clerk of the crown, or maſter of the crown- 

office in the court of King's Bench, now James 


Burrow Eſq, holds his place for life by letters His Appoint- 
patent under the great ſeal of Great Britain. ment. 
He has the cuſtody of all the records in his Dy. 


office. He is to attend the court when ſit- 
ting, and at his office every afternoon in term- 
time, and every morning and afternoon in the 
vacation; he iſſues out the proceſs of the court 
on the crown-ſide; examines and reports all 
matters referred to him by the court, or by any 
judge of the court; enters the award of the 
ſeveral proceedings of the court, by marking 
them upon the king's rolls, and other records, 
of which he has the cuſtody ; taxes coſts, and 
ſettles attornies bills, when referred to him; 
nominates all ſpecial juries on the crown-fide; 
takes recognizances from the proſecutors of 
informations; takes an inquiſition upon the 
| | death 


„ „ "3 
* 2 —— 


The office of king's coroner and attorney being 
granted to one Vinter, who was never exerciſed in the 
office, the judges held, that the patent was void, and re- 
. fuſed to admit him, for the benefit of the king and his 
people, and after ſignified his diſability to the king, and 


recommended another to him as ſufficient, whom the 


king ore teuus commanded them to admit and ſwear, 
Dyer 150. 


B 3 his 


15 Mafter of the 


crown office, i 


DN on 3 
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Clerks of the 
erown-office, 


Atborpe Eſq; 


Che Attomey's Prattice 
death of any priſonerdying in the King*s Bench 
priſonz and does all other acts himſelf, or 
his ſubſtitutes, incident to the ſaid office, as 
are ſet forth under the ſeveral accounts of the 


duty of his clerks and ſubſtitutes aftermen- 


tioned. 


The ſecondary in the crown-office, Henry 


He is appointed by writing under the hand 


and ſeal of the clerk of the crown. 


He is to make up a general docket every 
term of all the proceedings on the crown- ſide; 
to collect, 2 and ſort the rolls; to make 
up every iſſuable term an eſtreat of paper of all 


fines, amerciaments and recognizances for- 
feited to the crown, and to ingroſs and deliver 
the ſame over a week before the end of the 


term to the cuſtos brevium; to draw up paper 
books in cauſes where there are ſpecial plead- 


_ ings; to give certificates of perſons having ta- 


ken the oaths to the government, and to aſſiſt 


the clerk of the crown in the execution of his 


office by attending the court; to adminiſter 
the oaths taken to the government, upon tri- 
als at bar on the crown-ſide, upon the arraign- 
ment of priſoners, and upon the day the grand 


jury receive their charge; and by doing fuch 


other of the duty of the clerk of the crown 
as he requires to be done by his ſecondary. 
The clerks of the clerk of the crown, com- 


monly called the clerks of the crown-office, 


Henry At horpe Eſq; Francis Barlow Fiſq; 
Henry Maſterman Eſq, Mr. William Hughes, 
Mr. John Wace, and Mr. Thomas Benſon. . 


They 


m 12 6 Court ok Aing's Bench. 7 


They art adimtted by writing ſigned by the Appointmeit. 
clerk of the crown for the time being, for 
their ſeveral and ref pective circuits or divi- 
_ Hons, by his ſubſeribii bg his name to an entry 
of an appearance by each clerk ; and allo to a 
particular of the counties, cities and towns al- 
lotted to ſuth clerk for His circuit or diviſion. 
Theſe clerks in their reſpective circuits or Duty, 
diviſions are to make Uockets of the proceed- 
ings in every cauſe arifing within their ſe- 
veral circuits or diviſions; to make a gene- 
ral comptrolment or abſtract of the pleadings | 
or proceedings; to enter upon record all their 
phys, at large; to inrol pardons, grants | 
of deodands and felons goods, and to make 5 
out all ſpecial writs and eons proceſs iſſuing 
| out of the ſaid covrt on the crown-ſfide: 
The clerk of the rüles on the crown-ſide, Curt of the 
Francis Barlow Eſq; ' ' rule mg — 
He is appointed for life by writing under ele, 
the hand and ſeal of the clerk of the crown. | 
He is t6 take mitilites of all the rules on the * 
crown- ide; tb dra vp and enter the ſame 
in a book ke _ in _- ſaid office for that pur- 
poſe, ahd t copies thereof when re- 
Lind ; to file 7 py 5 affidavits in cauſes on 
thecrown-fide,(whichdaty formerlybelonged 
to the ſecondar. '); to make a paper of all 
cauſes that are fer down for argument, and 
to deliver a copy to each Judge of the court. 


The examiner of the cromr-offce Mr. Examiner in 
7 bonias Benſon. : . * the crown- 


| He is verbally appointed by the clerk 2, 
the crown, g Rs 


44 
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8  - The Attomey's Pzattics- + 
| Fr, le files all interrogatories exhibited in che 
c̃ourt againſt perſons for contempts, and ex- 
amines them thereon, and makes copies of 
ſuch interrogatories, and the examinations 
thereon when required, and inrols the ſame; 
and if the parties do not attend to be exa- 
mined, he certifies their defaults. | 


* 


Calindey he calendar keeper of the crown -· office, 
keeper, Mr. Thomas Benſon. MY ITE Le I 3! 
Appointment, He holds his office by verbal appointment 
| of the clerk of the crown. | 
' Duty, . le is to make an abſtract every term of 
the inditments, informations, convictions and 
inquiſitions on the rolls of the ſaid office, cal- 
led the bag - rolls; to award proceſs againſt 
coroners for defects in their inquiſitians, and 

to amend ſuch defects. ED 


Clerk of te The clerk of the grand juries, Mr, Jo- 
- grand juries. ſeph Smith. | Fae 8 ay 
» Appointment. He holds his place for life by written ap- 
7-46 |  pointment under the hand of the clerk of the 

CHATS. id ttt bet ee: oat x 12 nt 
His duty is to make out a precept to the 
ſheriff of Middleſex to ſummon the grand 
juries; to call over the, juries; to record 
their ſeveral appearances, defaults, and their 
being ſworn; to make out warrants to the 
high conſtables within the hundred of Q/ 
 fulſton, directing them to ſummon their petit 
.- conſtables to appear before the grand jury of 
that hundred to make their preſentments; to 
call over the petty conſtables within the ſaid 
hundred, and to mark their ſeveral appear- 
| ances, and file ſuch preſentments as they ſh 
| 8 — 8 a make; 
1 


my 


fn the Court of king's Benteh. 
make; and draw and ingroſs indictments on 


On the plea-ſide is 3 
| The office of * chief clerk, who is ftiled Cycle. 
in the records of the court capitalis clericus 


ä 1 — 
WA 


* Placita coram dom. rege apud Weſftm. termino ſanct ar 
pa ſebæ anno regni Int noſtri Caroli dei gratia 
| Angliæ, Scotiz, Franciæ & Hibernie regis, fides 
2 De. decimo tertio. Teſe J. Bramſton. 
of. 420. d | . 
_ Fagl. . Memorandum quod die lunz prox. poſt tres 3 
ſeptiman. paſchæ iſto eodem termino coram dom. rege apud | | 
Weſtm. ven. Rob'tus Henley, Ar. & Samuel Wightwick, 
Ar. capital. clerici domini regis ad placita in cur. ipſius 
domini regis coram ipſo rege irrotuland. aſſign & protu- 
ler. hie in cur, quandam petitionem ipfor. Rob'ti & Sa- 
muelis ſereniſſimo domino Carolo nunc regi Angl. exhib, 
et pet. quod petitio illa anacum beneplacito ipſius do- 
mini regis ſecundum mandat. ejuſdem domini regis irro- 
tularetur, & irrotulatur in hæc verba, ſſ. To the king's 
moſt excellent majeſty— The humble petition of Robert 
Henley and Samuel Wightwick, your majeſty's chief clerks 
for the inrolling of pleas before your ſacred majeſty to be 
holden, Whereas your majeſty hath been graciouſly 
Pleaſed 10 ſerrle your petitioners in the office of chief 
clerks of your majeſty's court of King Bench, and have 
confirmed the right of the ſame place with a privy ſeal, 
declaring your majeſty's pleaſure, that none ſhould pre- 
ſame to move your majeſty in any thing contrary to the 
_ fame, and that if any of that nature ſhould be attempt- 
ed to paſs, the attorney and ſolicitor general ſhould 
inform the chief juſtices that they might inform your 
majeſty, and that ifany ſhould paſs the great ſeal, the judges 
ſhould inform your majeſty before they ſuffer the exe- 
cution thereof as followeth in / he privy ſeal annexed, which 
was according to the declaration made by your majeſty's 
late father, of ever bleſſed memory, which is likewiſe 
gnnexed; notyithilanding which many ſuits have — 


10 


for your majeſty to rg Ft are fer by law; yet 
the 


_ . The he Attom tep's Pꝛattice 15 
domini regis ad platita in curia ipſfus doamini 
regis coram ipſo rige irrotuland. affignatas, is 

| now 


12 s 4 1 rn REM, + n., 


x Be at 


and are duihy ſer vn foot againſt the petitioners ſaid office, 


and your majeſty hath been troubled with many petitions, 
and ſeveral references gotten concerning the writing of 
Latitats, the filing of dectarations and marking the day of 


filing them, the filing of Affidavits, the performing of all 


miniſterial ſerwices upon writs of error; and notwith- 
ſanding your majeſty's gracious and royal intention, and 
meaning of your. ſaid late royal father by the ſaid two 
privy ſeals declared, and that by the certificate and ad- 
vice of the Right Hon.. the now Lord Keeper, and the 
late Lord Treaſurer fon; inrolled by your inajeſty's 
expreſs command to prevent your 15 y's further trou- 
ble by ſaitors in this Kind; by which certificate it appears 
that the principal 6f the ſaid ſeveral ſuits concerning 
the making of latitats arid other writs, are neither fit 


A 
2 


if any thing ſhould paſs great al in prejudice of the 
ſaid office, it might greatly trèneh and be to your ma- 
jeſty's wrong and loſs whenſ6ever it ſhould fall wh your 
majelty's gift; and ſeeing it would avoid all ſuch like in- 
conveniences, if the fees, and all the ſervices and buſi- 
neſſes to the faid office belonging of therewith uſed and 
enjoyed by any your petitioners predeceſſors and their 
eerks, were by expreſs words in particular granted unto 
your petitioners ; may it onde e your moſt ex- 
cellent majeſty to give your royal directions, that the 
privy ſeal of the tenth of December in the 5th year of your 
reign firſt above mentioned, may paſs the great ſeal, and 
that the lord chief juſtice of your majeſty's court of K:#g's 
Bench for the time being may from time to time examine 
the particulars, rights, vices and fees belonging to your 
petitioners office, or ufed and enjoyed by the petitioners, 
their predeceſſors or any their clerks ; and that the lord 
chiefjuſtice for the time being may from time to time make 
certificate of the ſame to your majeſty's attorney general 
or ſolicitor general for the time being, who may upon 
every ſuch certificite prepare one or more warrants for 


your niajeſty's royal fignature to paſs the ſaid rights, ſer- 


vices and fees in particular, and by expreſs words unto 
| your 


in the Court of King's Bench. 


This 


2 


23 


your petitioners and the ſutvivor of them, under 255 great 


_ feal, and that any ſuch: cettifitate from any lord chief 


juſtice may be the. diſcharge of any reference from your 
majeſty obtained or to be obtained, for as much as ſhall 
be in any of them certified feſpectively, with ſuch clapſes 


to be inſerted in any of the ſaid warrants, as your ma- 


jeſty's attorney or ſolicitor general for the time being 


ſhall think fit to eſtabliſh in peace the particular rights, 


ſervices, fees and uſages of the petitioners ſaid office, to 
the petitioners and to the ſutvivor of them, and to preſerve 
inviolable your majeſty's declaration in the ſaid privy 
ſeal and all the particulars therein contained ; and that 
this petition, and your majeſty's anſwer thereunto, may 
be inrolled by your majeſty's expreſs command; and your 
petitioners, as in all duty and allegiance they are bound, 
will daily pray for your majeſty. At the court at 
Whitehall, the 14th of Feb. 1636, his majeſty is gra- 
cioofly pleaſed that the prizy ere paſs the great ſeal 
as is deſired, and that the lord chief juſtice of the King:: 
Bench for the time being ſhall from time to time examine 
and certify the particulars as is defired in the petition, 
and that lis majeſty's attorney or ſolicitor general for the 
time being fliall upon every ſuch certificate prepare one 
or more warrants for his majeſty's royal ſignature to paſs 
in particular, and by expreſs words, the rights, ſervices 
and fees now certified under the great ſeal unto the pe- 


titioners and the farviver of them, with ſuch clauſes to 


be inſerted in the ſaid warrants as may beſt eſtabliſh in 
peace the petitioners particular ſaid rights, ſervices, fees 
and ufages, and — 4. inviolable his majeſty's decla- 
ration in his ſaid privy ſeal, and all the particulars there- 
in contained; and his majeſty's further pleaſure is, that 
any ſuch certificate from the Iord chief juſtice of his ma- 
jeſty's court of the King's Bench ſhall be a diſeharge of 
any reference now lately granted from his majeſty, for ſo 
much as ſhall be in any of them certified reſpectively 
touching any of the rights, ſervices or fees of the pe- 
titioners ſaid office, and that this petition and his ma- 

, Res jeſty's 


* 


11 
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Hppointment. This office has immemorially been granted 
for life or lives, by the chief juſtice of this 
8 court for the time being. Show. P. C. 111. 
Daz. The duty of this officer is to iſſue out all 
the proceſs of the court on the plea- ſide, or 
In cauſes between party and party, where the 
proceedings are by bill, to attend the court 
wherever the ſame is held; to record and en- 
ter the rules and orders of the court ; to in- 
rol the pleadings and judgments of the court; 
to file paſteas and writs of error, and all ſpe- 
cialand commonbails; tokeepremembrances 
of all writs and records of judgments, and to 
do ſuch acts by himſelf or ſubſtitutes, as are 
hereafter ſet forth to be done by his clerks and 
ſubſtitutes after mentioned. 1 Ch. Caſes 20. 


Trin. 36 H.6. anno dom. 1458. Rot. 36. 


An ant ient 18 E it remembered, that il. 
| Farrender and to wit. liam Sond, chief clerk of our 

N of — lord the k ing to inrol pleas before the king 

4247 himſelf, on the tenth day of July in this ſame 

term, before our lord the king at Weſtminſter, 

brought here into court a certain ſchedule, 

and prayed that it might be inrolled, and it 

is inrolled in this form. England, to wit. Be 

it remembered, that on the tenth day of July 

in this ſame term, in the court of our lord the 

15 | king 


— 


jeſty's anſwer thereupon ſhall be inrolled by his majeſty's 
expreſs command, to prevent his majeſty's further trou- 
ble by ſuitors in this kind; for which this ſhall be ants 
them and every of them ſufficient warrant, 


Fran, Windebanck, 


— 


im the Court of King's Bench; 


king before the king himſelf at Veſtminſter, 


came William Sond, chief clerk of our lord 
the king, to inrol pleas before the king him- 
ſelf, in his proper perſon, and in the ſame 


court, of his mere and free will, into the 


hands of Sir Jobn Forteſcue, Knight, chief 
Juſtice of our lord the king aſſigned to hold 
pleas before the king himſelf, (to whom of right 


it belongs to give and grant the ſaid office to 


whomſoever be ſhall pleaſe; whenſoever the ſaid 
office ſhall be void, during the time in which the 
ſaid Sir John Forteſcue ſhall be chief juſtice 
of our lord the king, to bold pleas before the 
king himſelf) ſurrendered the office, to wit, of 
chief clerk to inrol pleas before the king him- 
ſelf, and that in the ſame court, on the ſame 
day, wholly reſigned and relinquiſhed to the 
uſe of William Brome, and to the intent that 


the ſame chief juſtice might grant the ſaid 
office to the ſaid William Brome, and that the 


ſaid William Brome might be admitted into 
the ſaid office. by the ſaid court ; which ſaid 


ſurrender the ſaid chief juſtice forthwith here 


in court accepts, and the ſaid reſignation 
and relinquiſhment in the ſame immediately 
here receives and admits ; upon which forth- 


with here in court, on this ſame day, the ſaid 


chief juſtice grants the ſaid office to the ſaid 


Milliam Brome, to hold, occupy and exerciſe 


in the ſame manner and form as other officers 
have heretofore lawfully held, occupied and 


| exerciſed the ſame; nevertheleſs upon this 
condition, that if the ſaid William Brome ſhall 


die, living the ſaid William Sond, then the 
ſaid William Sond may hold, occupy and exer- 


ciſe the ſaid office from the death of the ſaid 


Wit: 


» 13 


s it ſhall pleaſe the ſaid William Sond to ſit in 


into the ſaid affice by the ſaid court, to hold, 
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William Broms, in the ſame manner and form 
in which the ſaid Hiliam Sand before held, 
occupied and exexciſed the ſame; and the ſaid * 
William Broms, on the ſame day is admitted 


occupy and exerciſe the ſame for the term of 
his life, with all profits, fees and commodi- 
ties belonging to the ſame office, as freely, 
and in ſych manger and form as F S. Hugh 


H. aod the ſaid Milliam Sond, or any of them, 


or any other officer, have heretofote lawfully 
held, occupied or exerciſed the fame, and 
well and faithfully to eccupy and exerciſe the 
ſaid office, is charged and ſworn by the ſaid 
court, Ce. . 85 | 


England; D E it remembered alfo, that the 
to wit, 23 ſaid Milliam Rrowme on the ſaid 
tenth day of Juh, in this ſame term, before 
our lord the king at #2Þmin/ter, brought here 


int court a certain other ſchedule, and prayed 


that it might be; inrolled, and it is inrolled in 
this form. Angland, to wit. Be it remem- 
bered, that on the tenth day of July in this 
fame term, before our lord the king at Veſt- 
minſtor, came William, Brome in his proper 
perſon, and acknowledged himſelf to owe to 
William Sond 40l. ſterling, to be paid to the 
ſaid William Song on the feaſt of St. Michael 
the archangel next to come; and unleſs he 


| ſhall do it, the faid William Brome wills and 
grants that the ſaid 40 J. be made of his lands 
and chattels to the uſe of the ſaid William 


Sond, to be levied, Sc. The condition of 
the ſaid recognizance is ſuch, that if as long 


the 


fn the Court of King's Bench. 15 
the court of our lord the king before the king 
himſelf, and to continue his perſonal reſidence 
there ſitting in the ſaid court, the ſaid liam 
Brome ſhall permit the ſaid William Sand to ** 
in the place Of the office of the ſame William 
Brome, Fubich is called the office of chief clerk 
aur lord the king, to inrol pleas before the 
ing himſelf, and to take ſuch profits and rez 
venues of the ſame office during the time in 
Which the ſaid William Sond ſhall fit in the 
ſaid court in the form aforeſaid, and conti- 
nue his perſonal reſidence in form aforeſaid, 
as the ſaid William Sond ſhall think pr 
to receive during that time, then the ” 
recognizance to be void, otherwiſe to con- 
tinue in full force, c. 


The ſecondary, or deputy tothechief clerk, Secondary, ' 
now Thomas Owen Eq ; 
He is verbally a pointed by the chief clerk. Appointarent. 
He aſſiſts the chief clerk in the execution of Duty. 
his office, by attending the court wherever the 
ſame is held; and after the riſing of the court 
he attends at his office in the 7 emple every af- 
ternoon in term-time, and every morning and 
afternoon in the vacation, to ſign judgments, 
. and to examine all matters referred to him by 
the court, and to make his report thereon to 
the court; to tax coſts and attornies bills, 
when referred to him; to take the acknow- 
ledgment i in court of all deeds to be inrolled, 
all bails juſtified in court, affidavits ſworn in 
court; and to charge the marſhal with the 
cuſtody. of all perſons brought into court by 
 babeas corpus; to ſwear attornies in open 
court, and cauſe their admiſſions to be in- 
rolled ; 


—— — —— — 


1 
| 
| ; 
| 
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rolled; to diſcharge recognizances of bail u 
on the defendant's ſurrender to the cuſtody of 


the marſhal; to nominate ſpecial juries; to 
record the verdicts of the juries upon trials at 


bar; to draw up ſpecial verdicts found upon 
ſuch trials, and to make certificates of all 
judgments to be regiſtered in the counties of 
Aiddleſex and York. „ 


le has the cuſtody of all money paid into 


court, and for the keeping thereof is paid 


20 5. for every hundred pounds, and after that 


rate for every greater or leſfer ſum; and for 


Crit of the 
Ys 


„ 


©; Sd LM 
„But this duty is now performed by the 
Ggner of the writs, as his deputy. 


The cler of the rules, Mr. 7 bomas Cowper. 


every ſum under 107. he is paid 2 3. Paſ. 


He holds his place for life by appointment 


in writing under the hand and ſeal of the 

JJ CSE 
He is to attend the court, and take minutes 

of the rules and orders made by the court in 


civil actions between party and party, and to 


draw up the ſame, and make copies thereof 
when required; and to file and copy all pe- 
titions and affidavits on the civil ſide, and to 
draw and ingroſs aſſignments of the eſtate 
and effects of poor priſoners diſcharged by an 
act of parliament made for the reliefof debtors, 
with reſpect to the impriſonment of their per- 
ſons. | | ; : | . *. | 

The clerks of the paper, Mr. Edward Ben- 
von, and Mr. Robert Auſten, © 


T bey 


in the Court of King's Bench: 17 
They hold this office by writing under the Apforatment. 
hand and Seal of the chief clerk, for their 
lives and the life of the longer liver of them. 
They attend the court at Weſtminſter every Duty. 
day during the ſitting thereof, and at the 
King*s Bench office every afternoon in term- 
time, they read the rules of court, affidavits, 
records, deeds, libels, ſuggeſtions, and other 
matters on the plea- ſide of the court: Allſpe- 
cial pleadings on the plea- ſide of the court, in 
cauſes by bill, are left with the clerks of the pa- 
per, who make copies of ſuch ſpecial pleadings, 
and when iſſue is joined thereon, make up 
the ſame into paper books, and ſet down all 
cauſes to be argued in court on writs of error 
and demurrers, or other ſpecial matters, and 
deliver a copy thereof to the judges. Theſe 
officers alſo claim the copying of all ſpecial 
pleadings, and making up the paper books 
Where the proceedings are by original writ ; 
and in Michaelmas term 1734. the court de- 
termined the right with them; but it is ſaid 
they had antiently nothing to do in ſuch caſes; 
and they do not now claim ſuch right on ſcire 
facias, writs of error, and audita querela, which 
two laſt are always proceedings by original 
writ. Vent. 296. 2 Med. 94. | | 
No attorney or clerk attending here in A'rornics net 
court ſhall deliver to any attorney or clerk at · 79 4:{7ver or 
tending here in court, or to any other perſon, ſpecial "OS 
or ſhall receive from any attorney or clerk at- 1 bh tus 
tending here in court, or from any other per- into the cc of 
ſon, any ſpecial plea that ought to be put into % cert 
the office of the clerk of the paper, or copy the po per. 
of the ſame plea, before the plea is put into the 
| e | office 


* 8 . 
"4+ 
* . 2 
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Copy to be 
made and 


figned by the 
clerk of the 


Paper. 


Clerk of the 


dockets. 
Appointment. 


Daty. 
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office. of the clerk. of the paper; and ſuch 


copy, after the plea is put in, ſhall be made 
by a clerk attending in the ſaid office of the 
clerk of the paper, and ſigned with the hand 
of one of the clerks there attending: Penalty, 
for the firſt offence.105. to be paid to the þox 


for the uſe of the poor; for the ſecond offence 


205. and for the third-offence, to be expelled 

the court. Trin. 2 Jac. 1. Trin. 16 Car. 2. 

Mich. 2 V. & M. ; „ 
Note; Mr. Benton ſets down cauſes in Hi- 


lary and Eaſter terms; Mr, Robert Auſten in 


Trinity and Michaelmas terms. 


Clerk of the dockets, commitments and 


ſatisfactions, now Geo. Cayley, Elq; + | 
He holds his office for life by appointment 
under the hand and ſeal of the chief clerk. 


He makes and keeps an alplabetical docket 
of the judgments, and all other entries upon 


record in the ſaid court on the plea- ſide, and 


enters commitments and ſatisfactions. 


Clerk of the 


acclarations. 


Appointment, 


Duty. 


The clerk of the declarations, nom Mr. 


Anthony Rymell. © Ds 


Is appointed for life by writing under the 


hand and ſeal of the chief clerk. 
His duty is to receive, file and pye all de- 


dclarations and bills in the ſaid court; to ſhew 


the files to the filacers, clerks, and attornies 


of the court; to grant certificates to Pr iſoners, 


to enable them to apply for their diſcharges; 
to attend at Weſtminſter, or on a judge of the 
court, with the records in his cuſtody, when 


required; and to attend at the King's Bench 


office for the diſpatch of the ſaid buſineſs. 
: The 


r 


in the Court of King's Bench. 

The clerks, filacers and attornies of the 
court, are ta pay to this officer for receiving, 
filing and keeping the bills and declarations, 
2 5. at the end of every term. And if any 
of the clerks, filacers, or attornies, ſhall re- 
fuſe to pay the ſame on requeſt, they may be 
ſuſpended from the privilege of their practice 
at the diſcretion of the chief clerk or ſecon- 
dary, Mich. 15 Paſch. 19 Car. 2. 


The clerk of the common bails, eſtreats C , he 
and paſteas, now Mr. Richard Walter. © ©o9mmn bails, 
He holds his office for life by appointment 8 i | 
under the hand and ſeal of the chief clerk. Apeint ment. 
He files all common bails, makes out cer- Day, 
tificates to the marſhal on the filing common 
bails for priſoners on orders for their diſ- 
charge; marks deliberaturs on poſteas, eſtreats 
all amerciaments ſet by the court, and admi- 
niſters the Oath taken of the ſervice of writs 
according to the late act of parliament. 


The figner of the writs, Mr. Jobn Heb- Signer of the 
berdine. ; 8 ; |  avrits. 
He. holds his place arol appointment ,,,,..,..., 
of the chief — 4 r | l ay OY 
His duty is to ſign all ſignable writs, and Duty. 
to enter the remembrance of them on rolls of 
parchment; to take and file affidavits to hold 
to bail; to receive and deliver out writs of 
error and certiorari, and to enter them in a 
book; to file writs and ſpecial bails; to make 
copies of writs and affidavits, and to attend 
the judges when required. bs 


C 2 The 
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Clerk of the The * clerk of the treaſury, and cuſtos bre- 
treafury. vium & recordorum of the court of King's 

„3 Bench, 


* ä * _ 
tn 


* Angl. ſſ. Pro eo quod offic. clerici theſaurar. & 
ewarrant. & cuflod. record. dom. regis & . cur. 
dom. regis coram ipſo co'it. vocat. us regi 
apud Weſtm. — — ie ade theſaurar. dom. — 
pertinen. cur. ill. cum omnibus feod. proficuis & commo- 
ditat. adinde pertinen. de jure pertin. ordini & diſpoſi- 

tionĩ capitalis juſtic. ejuſdem cur. pro tempore exiſten. 
ut inciden. offic. ſuo ad intentionem quod eadem offic, 
ſuppleantur per perit. & ſafficien. perſonas exercere ea- 
dem; ordinat. eſt die ſabbati prox. poſt craft. aſcenſionis 
dom. iſto eodem termino per totam cur. hic, per & cum 
conſenſu prædilecti & fidelis conciliarii dom. regis Johan. 
Popham milit. capitalis jaſtic. dom. regis ad pl ĩta coram 
ipfo rege tenend. quod imperpetuum poſthac fa'it offici- 
um, quod vocabitur officium theſaurar. de banco regis, 
guod h'ebit pro termino vitæ ut pertinen. adinde omnia que 
ſunt aut præantea fuerunt in diſpoſitione prædicti capitalis 
| Juſlic, ut pertinen. eidem offic, five officiis except. warrant. 
 attorn.' factur. record. de Nift prius in com. Midd. & tran- 
feript. & certification. ſuper br'ia error. & reception, & 
lation. de les queriturs & attachiament, in eadem cur. & 
cuſtod fegill. pro bill. Midd. & conſervat. record. de at- 
tinftur. cum feod. adinde pertinen. Et quod poſthac im- 
perpetuum fuer* far. exercere offic. ill. pred. theſau- 
rar. qui imperpetuum vocabitur clericus theſaurar. de ban- 
co regis, qui h'ebit & gaudebit pro termino vitæ ſuæ tot. 
exercic. feod. profic. & commoditat, pertinen. aut uſa ca- 
piend. cum aut pro eodem (except. feod. & profic. ill. 
pizantea except.) Quod quiden officium clerici the- 
faurar, cum feod. & profic. adinde pertinen. ut prædici- 
tur ſemper diſponetur per prædictum capitalem juſtic. 
pro tempore exiſten. prout idem vacuum devenerit tal, 
idon. perſon. qual. idem capitalis juſtic. adinde no'iabit 
&aſſignabit pro termino vitæ ejuſdem perſonæ ſie no ĩand. 
& aſſignand. quæ quidem perſona fic no ĩand & aſſignand. 
jurat, fuit in cur. fore inde officiar. eongruenter & Hebit 
fro termino vitæ ſux reception. & cuſſod. omnium record, 
7 be iun 


— — —— 
** „„ 


in the Court of King's Bench. 
Bench, now. Beverſham Filmer, Eſq; and 


Theodore ohn ſon Eſq; 
5 * C 3 The 


I 


* 
— * 


& briium infra eandem cur. (except. record. de attinur. 
 evarrant. attorn, les queriturs & attachiament. præantea 
except.) Et h'ebit factur. omnium record. de niſi prius ex- 
empli cation. cop. record. & certification. inde in cancellar. 
& cameram ſcacc. except. record. de Niff prius in com. 
Miad. & tranſeript. & certificat. ſuper b'ria de error.) 
Etquoad reception. intration. & cuſtod. warrant. attorn. 
officiar. appunctuat. fueric per capitalem juſtic. pro tem- 
pore exiſten. ad exercend. idem, qui imperpetuum vo- 
cabitur clericus warrant. quod quidem officium cum feod. 
& profic. adinde pertinen. ſemper fuerit ad diſpoſitionem 
capitalis juſtic. pro tempore exiſten. quæ quidem perſona 
fic nominand. & aſſignand. h'ebit receptionem, intration. 
& cuſtod. omnium warrant. attorn. in eadem cur. Et 
quoad factur. record. de Niſi prius in com. Midd. fuerit 
officiar. ad exercend. idem, qui imperpetuum vocabitur 
elericus de Miſi prius in Midd. Quod quidem offic. cum 
feod. & profic. adinde pertinen. ſemper fuerit ad diſpoñ- 
tionem capitalis juſtic. pro —_— exiſten. & tal. per- 
ſon. qual. capitalis juſtic. adinde nominabit & aſſignabit, 
quz quidem perſona fic nominand. & aſſignand. h'ebit 


factur. omnium record. de niſi prius de Midd. Et quoad 


tranſcript. & certification. ſuper b'ria de error. officiar. 
fuerit ad exercend. idem, qui ſemper vocabitur c/ericas 
error. Quod quidem offic. cum feod. & profic. adinde 
pertinen. ſemper fuerit ad diſpoſitionem capitalis juſſic. 
you tempore exiſten. tali perſon. qual. idem capitalis ju- 
ic. adinde nominabit and aſſignabit, quæ quidem — 
fic nominand. & aſſignand. bi ebit factur. tranſcript. & cer- 
tiſicat. hy 5 b'ria error. Et quoad cuſtod. record. de at- 
tinctur. 
cuſtodientur in prædict. dom. theſaurar. in pluteo An- 


glice @ pre/s ſubt. duas ſeras & claves una earundem cla- 


vium cuſtodiend. per capitalem juſtic. cjaſdem cur. pro 
tempore exiſten. et altera per attorn. generalem dom. re- 
Lis pro tempore exiſten. ea intentiane quod eadem ad om- 
nia tempora tuto cuſtodientur, Et quoad reception. & fi- 
lacon. 


militer ordinat. eſt per eandem cur. quod eadem 


. 
— — — * 
MP 
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The office of clerk of the treaſury. and 


cuſtos brevium & recordorum, formerly called 


Appointment. 


Duty. 

Lev. 64. 

T. Raym. 53. 
Sid. 77. 
Keb. 288, 
346. 


the office of cuſtos brevium & recordorum, is 
an antient office, and is an office for life, at 
the diſpoſal of the lord chief juſtice of the 
court for the time being. Vide 1 Lev. 14 
The late Lord Raymond, chief juſtice of 
this court, by writing under the hand and 
ſeal, conſtituted and appointed the ſaid Bever- 

am Filmer and Theodore Jubnſon, and the 


longer liver of them, to be clerk of the trea- 


ſary, and keeper of all the king's writs and 
records of the aid eoure (excepr the making 
the records of Ni prius in the county of Mid- 
dleſex, and tranſcripts and certificates upon 
writs' of error, and receiving and filing of 
gueriturs and attachments in the ſame court, 
afd the keeping of the records of attainder;) 
to hold for their lives, and the hfe of the 
longer liver of them. | 
This officer has the poſſeſſion of the trea- 
ſury of the ſaid court at Meſtminſter, and the 
cuſtody and charge of the records and writs 
there ; before the beginning of every term, 
he gives notice in writing to one of the judges, 
in oY Es rv” 
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* 
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lacon. de les queriturs & attachizment. & cuſtod. figill. 


bill. de Midd, ſimiliter ordinat. eſt, quod fuerit officiar. 


ad exercend. & cuſtodiend. eadem, qui imperpetuum vo- 


cabitur caflos d, les queriturs & attachiament. Quod 


ee officium cum feod. & profic. adinde pertinen. 
Temper diſponetur per les puiſne juſtic. ejuſdem cur. aut 
majorem numerum eorundem exercend. per talem per- 
ſonam & perſons & in talibus modo & forma qual. 
iidem les puiſne juſtic. aut major numerus eorum fins 


tabunt aut appunctuabunt. Paſ, 4 Fac. 1. Ret. 171. 


35: 


in the Court of King's Bench. 23 
whoſe turn it is to keep the effoin, and at- P. A. 179. 
tends the judge at Weſtminſter, with the other p. 1. 
officers of the court for that purpoſe; he 
likewiſe gives conſtant attendance at the trea- 
ſury by himſelf or deputy every day in term, 
during the ſitting of the court, and attends, 
with the keys of the treaſury in vacation- time, ; 
when required, in order to ſearch for, and | — 2 
make copies and exemplifications of records; | 
and at the end of every iſſuable term he tran- 
ſcribes from the records all iſſues, fines, a- 
merciaments and recognizances forfeited, 
which are to be eſtreated into the court of 
Excbequer; he tranſcribes and ingroſſes from 
the plea- rolls all iffues that are to be tried by 
niſi prius in the ſaid court, and examines the 
ſame with the plea- roll, (except as aforeſaid) 
and after they are examined, ſeals them for 
trial; and by his cler ks he gives daily atten- 
dance at his office in Gray's Inn, from the 
time the judges appoint their circuits till the 
Circuits are over, for the tranſcribing, ex- 
amining and ſealing the records of niſi prius 
for all the circuits in England, and for ma- 
king Exemplifications if required. 


The clerk of the cuſſos brevium in the inner Cl;-4 of the 
and upper treaſury, Mr. Taverner Wallis, cuſtosbrevium 


in the inner 
treaſury. 


He holds his office by verbal appointment Am 


from the clerk of the treaſury. : 
le performs the duty of the clerk of the Duy. 
treaſury and cuſtos brevium in the inner an 
upper treaſury. | 


Ch: The 


24 
Clerk of the 


The attoꝛney's Praaſce 
| The clark of the cuſtos brevium in the outer 


caſtos brevium treaſury, Mr. Taverner Vallis. 


in the outer 
treaſury. 


Appointment, 
Duty. 


He is appointed by writing under the hand 


and ſeal of the cuſtos brevium. | 
He is to perform the duty of the clerk of 
the treaſury and. cuſtos brevium in the outer 


5 treaſury, and has the filing and keeping the 


cue of Niũ 


prius. 
Appointment. 


Duty. 


plea-rolls of the plea- ſide of the fix laſt 
terms. 


The clerks of NI int, 3 
Filmer, Eſq; Mr. Taverner Wallis, and Mr. 
Thomas Whitefield. 

They are verbally appointed by the cuſtos 


brevium. 


They are as clerks to the cuſtos brevium, to 
tranſcribe from the  plea-rolls all iſſues to be 


tried by Ni prius in the reſpective circuits, 


Signer of the 
bils of Mid- 
dleſex. 
Appointment, 
Duty. 


Clerk of the 
frrors, 


and to ingroſs the jurata's thereto; and to 
make exemplifications thereof, if required. 

The ſigner of the bills of Middleſex, Mr. 
William Marſhal. | 

He is appointed in writing by the three 
puiſne judges. 

He ſigns all proceſs by bill of Middleſex, 
keeps proper books to enter the ſame, with 
alphabets. referring thereto, for ſuitors and 
others to have recourſe to; adminiſters the 
oaths on affidavits of the cauſes: of Action, 
and makes alphabets referring thereto ; 
makes copies of ſuch affidavits, . and gives 
certificates when required. | 


The clerk of the errors, Jobn Way, Eſq; 
| | f 


. 


in the Court of King's — 25 
Is verbally appointed by the lord chief ju- nian. 
22 of the Saar for the time being. | 
It is his duty to allow all writs of error di- Dugi. 
rected to the lord chief juſtice of the ſaid 
court, and brought upon judgments given by 
the ſaid court in crown as well as in civil 
cauſes; and upon the. allowance thereof to 
give certificates, and to make out ſuper ſedeas s, 
if deſired, immediately where bail is not re- 
quired; but not till after the bail is com- 
plete, where bail is required; to attend the 
taking of bail, to give rules for better bail; 
to attend the judges in court with the bail- | 
book upon adding or juſtifying bail z to draw 1 
up the recognizances, and enter them on re- 
cord; to give rules to tranſcribe the records, 
and indorſe the returns on writs of error; to 
make tranſcripts of the records; to get the 
returns ſigned by the lord chief juſtice; and 
to deliver ſuch writs of error as are returnable 
in the Exchequer chamber, with the tranſcripts 
annexed: to the clerk of the errors of the Ex- 
chequer chamber ; and if the writ of error be 
returnable in parliament, to carry the writ 
and tranſcript to the houſe of peers; and in 
caſes where the records are not tranſcribed, 
he is to ſign on pros's on ſuch writs of error. 


The ſealer of the writs, Sealer & the 
His late majeſty king Charles the Second, 
by letters patent under the great ſeal of Eng- 
land, bearing date the 2d day of June in the 
25th year of his reign, granted to the moſt 
noble Charles late duke of Cleveland, then Appointment, - 
earl of Southampton, and his heirs male, in de- 
fault of iſſue male of lord George Fitzroy, 
7 | | ſince 


26 


ſince deceaſed without iſſue male, the receipt, 
revenue, yearly profits, ſum and ſums of mo- 


ney, and other commodities whatſoever ari- 


fing and to become due and payable for the { 
ſealing of any writs, exemplications, or other 
things whatſoever uſually ſealed, or that 
ought to be ſealed with the ſeal or ſeals of 
his majeſty's courts of King's Bench or Com- 
mon Pleas, or either of them; and alſo the 
offices of receiver general of all the faid re- 
venues, profits and ſums of money, and 
comptroller general of all writs and other 
things that ſhall or ought to be ſealed with 
the {aid ſeals or either of them, and of the 
ſums of money payable for the ſame. The 
prefett duke of Cleveland came into pofſef- 


ſion of his office by virtue of the ſaid letters 


patent on the death of his father, the ſaid 


Carles duke of Cleveland, and exercifes the 


fame by Hutton Perkins, eſq; his deputy. 


f J. 8. 4. 
The duke pays to the crow 
- afee-farmrent of 4130. 183. 
6s. every term, amounting | 


early to 
5 fel office is open 
Morning. . 
In term- time, for a fort- | 
night after Hilary and 
Trinity terms; and pon to 11 3 to 6 


a week after Eafter and 
|  Michaelmasterms, from J 


In vacation-time, TY 9 8 3 to 5 


às above, from 
e / 


p i be 


in the Court of King's Bench, #7 
The clerk of the lord chief juſtice for tran- ©, W 
ſcribing from the plea- -roll the records of Nif ſeribing records 
prius, in the county of 2 is Jobs * Niſi prius ix 
Way, Eſq — 
This officer 1s appointed by the chief ju- Appointment. 
ſtice of the ſaid court for the time being. 
His duty is to tranſcribe from the plea- rolls Day. 
the ſaid records of Ni prius, and to examine 
and feal the fame; and to receive and file the 
warrants of attorney on the plea-ſide of the 
court. tec 


The judges PS | TH Fudges clerks, 
They are ver bally appointed by FR reſpec- Appointment. 
tive judges whom they ſerve. 

And they are to attend their reſpective Dy. 
3udges for the more eaſy diſpatch of ſuch bu- 

ſineſs as comes before them. | 


The filacers are Mr. Adams ml Theodore Filacers. 
Fobnſon, Eſq 

They hold their places for their lives by Appointment. 
appointments under the hand and ſeal of 
the chief . of the court for the time 
being. 

Their duty is to write on parchment, and Duty. 
to enter on record all writs of capias, alias, 
Pluries, exigent, proclamation and outlawry, 
pone and diſtringas, and all other writs and 
proceſs founded on original writs out of Chan- 
cery, returnable in this court, and iſſued be- 
fore the defendant's appearance; and to en- 
ter bails and appearances to ſuch proceſs, 
and make tranſcripts of outlawries into dhe | 
Exchequer, | 5 


Mr. 
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The Attozney's Pzattfce 

Mr. Vaughan has acted as filacer for the 
following counties, cities and towns. 

Counties of Bedford, Berks, Bucks, Cam- 


bridge, Cornwall, Cumberland, Devon, Dorſet, 


Uher and 
cryer. 


Appointment. 
tent under the great ſeal of Great Britain, 


Doty. 


Hereford, Heriford, Huntingdon, Kent, Lei- 
cefter, Middleſex, Norfolk, Northampton, Not- 
tingham, Northumberland, Oxford, Rutland, 
Salop, Southampton, Somerſet, Stafford, Suffolk; 
Surry, Warwick, . eſtmoreland, WA OR, 
Wilts, and York. | 

Cities of Canterbury, Coventry, Exeter, 


London, Litchfield, Norwich, M. orcefter, and 
ort. 


Towns of Newraſtle upon Tyne, Kingſton 


upon Hull, Notting bam, Pool, and Southamp- 


ton; And 
Mr. Theodore Jobnſon acts as filacer for che 
counties of Eſſex and Monmouth. 


Ucher and cryer, (formetly called cryer 
and porter) now Mr. Jobn Collier. 
Hie holds his office for life. by letters pa- 


and executes his office by two deputy uſhers 


and two deputy criers, whom he appoints 
by writing under his hand and ſeal for their 
lives. 


His duty is to take care that the court 
room be kept in order; to attend the judges 


chamber at Meſtminſter, the court when ſit- 
ting; to make all proclamations that are to 


be made therein, and to aſſiſt in adminiſtring 


oaths taken in court. 


Deputy court-keeper ee by the 
eryer and uſher ; and 


The 


in the Court of King's Bench. 
The keeper of Wetminſter Hall appointed 
by the warden of the Fleet. Both theſe per- 
ſons claim and take fees from the ſuitors of 
the court on trials at Weſtminſter; but neither 
of them are apprehended to be officers of the 
court, and conſequently intitled to no fees, 


The marſhal of the King's Bench Priſon is Marga of the 
; | | King's Bench, 


Jobn Aſhton eſq; © 


By the far. 8 & 9 . 3. c.27. it is Stat. 8 & 9 


among other things enacted, That from W. 3. c. 25. 


and after the firſt day of May 1697. the 
s office of marſhal of the King's Bench pri- 
* ſon ſhould be executed by the Perſon or 
$ perſons to whom the inheritance of the 
+ ſaid priſon, priſon-houſe, lands, tenements 
and other hereditaments of the ſaid priſon 
s ſhould then belong, in perſon, or by their 
* ſufficient deputy or deputies, for whom 
they ſhould be anſwerable ; and the pro- 
fits and inheritance be ſequeſtered to make 
ſatisfaction for eſcapes, Cc. 


The ſaid Jobn Aſhton, eſq formerly held Appointment, 


this office by leaſe for a certain number of 
years, determinable on his death, and was 
admitted by the court upon the ſaid leaſe, 
and took an oath of office, _ 

But now by the fat. 27 Geo, 2. c. 17. the 
priſon of the marſhalſea of this court, and 
the ſcite thereof, and the ground and appur- 
| tenances thereunto belonging, and the power 
of granting the cuſtody of the ſaid priſon, 


and the office of marſhal of the marſhalſca 


Ns are veſted in the crown unalien- 
able. | 


And 


- 
PP n 


3 — 
> Sail, — 


4 1 
1 
1 
} 
1 
14 
£00 
2 
1 
- 15 
1 
Fir 
1 
1 
+ 
bl ©: 
1 
1 * 
* 
©: 
1 
{ 
- 
71 
1 
„ 
+ 
0 
\ 
by 
. 
Fi 
F 
. 
by 
# 
1 
[ 
i 
| 
75 
5 
1 
. 
(7 
N 1 
1 
* 
1 
BH 
* 4 
1 [ 
BY 
5 
£ } 
. 
1 


30 


Che Attojney's Praltico''. ' 
And by the faid act the ſaid John Miton 
efq'; is continued in the ſaid office during fo 


long time as he ſhall behave himſelf well 


therein, and be reſident in the fajd-priſon, or 
within the rules thereof, and no longer; and 
after his death, reſignation or amoval, and 
ſo upon every other vacancy, another officer is 


to be appointed by the crown to hold in like 


manner. „„ 5 

The marſhal is to have the appointment of 
the inferior officers. The marſhal] and infe- 
rior officers are removable for neglect or miſ- 
behaviour. Perſons ſelling the office of 
marſhal, or the inferior offices thereto be- 


longing, &c. are to forfeit their right in the 


offices, &c. and the purchaſer diſabled to 
hold. Perſons who had purchaſed any in- 
ferior offices, and were in poſſeſſion at the 
time of the act, are to hold the ſame, giving 


| ſecurity for the execution of ſuch office, an 


may aſſign the ſame with conſent of the 
court, &c. and the purchaſer ſhall be ſubject 
to the regulations in this act. Stat. 27 Geo. 


* > © I7. . 


The marſhal is to have the cuſtody of the 
priſon belonging to the ſaid court, and of all 


the priſoners committed to the faid priſon ; 


and he is to be anſwerable for the' eſcape 


of any priſoner out of his cuſtody ; and by 


himſelf, or his deputy, is to attend the court 
duripg the fitting thereof, and on the chief 
Juſtice whenever his lordſhip appears in his 
publick capacity. Vide 9 Co. 95. Cre. Car. 
587. V. Jones 463. 3 D. A.205.p.7. 


= mar- The deputy marſhal is Mr. Henry Jordon. 


This 


DIODE, ITE 
. 


in the Court of King's Bench. 31 1 
This office is in the diſpoſal of the 1 Rn 1 
prietors of the inheritance of the King's B j 

. ' ; . | 1 

priſon. ; 3471 | | | 

, 7 | 1 

1 The clerk of the paper of the King*s Bench Cl:r 7 te | | 
1 5 20 AA, i E ; paper of the i" 
F priſon is Mr. E. Morſe. King's Bench. | 


| This office has been uſually granted for life farms. 
by appointment in writing under the hands 
and ſeals of the proprietors of the inheritance 
of the ſaid priſon. © 

He enters the commitments of all priſo- Du. 
ners committed to the ſaid priſon, and all de- 
clarations and other charges delivered againſt | 
them; as alſo the committiturs of all perſons - 
charged in execution; he enters and returns 
all writs of habeas corpus directed to the mar- 
ſhal and makes out all copies of cauſes and 
certificates of priſoners detainer. | 


Chaplain of the King's Bench priſon is the Chaplain. 
reverend Leonard Howard D. D. rector of 
St. George the Martyr in Southwark. 

This office has been uſually granted for Appointment. 
life by indenture under the hands and ſeals 
of the proprietors of the inheritance of the 
ſaid priſon ; and is now in the appointment 
of the marſhal. 


The clerk of the day rules of the King's Clerk of the 
Bench priſon is Mr. Cotham., day rules. 
He holds this office for life, by like ap- Aointment. 
pointment, from the ſaid proprietors. | 
He ĩs to attend the ſaid priſon in term-time, Duty. 
and draw up and ingroſs the petitions of ſuch 
priſoners as petition the court for day rules, 

I and 


* 
- 

a N 1 

2 5 ” INS tp OY 2 — 4 . ———— 8 * 

— — =” HW oy — — on PS. + dips x; Dr e 
. K ¾ A , rere I; ** % hi — — wo 1 

n To + — 5 4” <4 . LT * —— — — — — _ 

w_ — 8 * * mer 2 * 2 ” — 2 — — — — — wow YC — 2 * nn — — — == 


” . 

FP 
EPP = 
—_— > 1 4 


10 
1 
0 
uy 
| 
* 
* 


- 7 * * — 
r 
. 


5 


Tipftaffs. | : 
Hzpeintment. judge of the court, are appointed for their re- 


Daty. 


The Attozney's Pꝛadtice 
and to carry or ſend them to Yeſftminſter at 
the fitting of the Court. 

There are alſo two turnkeys. 


The four tipſtaffs, one attending on each 
ſpective lives by writings under the hands 
and ſeals of the proprietors of the inheritance 
of the ſaid priſon. 

Their duty is to attend on their reſpective 
judges conſtantly in court, and at their cham- 
bers to execute the warrants directed to them; 
and to take charge of every priſoner commit- 
ted in court, or by a judge at his chambers 
and to deliver ſuch priſoner to the marſhal. 


. The aſſociate and marſhal for trials by Ni/f 


— — at 
iſi own in Eſq; 3 : 
& Mid. 4 o * . ® 
ppintment. f. He is verbally appointed by the chief ju- 


Lon 


Daty. 


prius in London and Middleſex, is Fobn Way, 


ce of the court for che: time being. 219 N 

He is to attend the chief juſtice at all tri- 
als in London and Middleſex; to enter the 
cauſes ſet down to be tried; to enter ne reci- 
piaturs; to receive the records and writs, and 
to mark them in order of precedency as they 
are brought in; to call the cauſes; to receive 
or withdraw records, and deliver out poſteas, 
and 2 mark out ſuch records as are left un · 
trie . : | 


Crt of Nig The clerk of Ni arias for trials in London 
prius is Lond, and Middleſex is Mr. Jobn Minſbull. 


and Middleſ. 


This officer is verbally appointed by the 


dppeintment. chief juſtice of the court for the time being. 


His 


in the Coutt of King's Bencb. 33 
His · duty is to attend the fittings, to call Da. 

the jurors, and mark them ſworn on the pa- 

nel; and in caſes of ſpecial juries to mark 

the tales, if there be any; to indorſe on the 

panel the default of the defendant's appear- 

ance, and the proclamations made on infor- 

mations and indictments, and who appears 

to proſecute for the king; to read the re- 

cords, and all deeds and other written evi- 
dence; to take notes of accounts, and of ſuch 

other matters as the lord chief juſtice ſhall di- 

rect; to take minutes of every ſpecial ver- 

dict, and. draw up the ſame and make co- | 
Pies thereof, and to take all other verdicts ; - - 
to indorſe all verdicts, and to record all non- 

ſuits upon the panel; to draw up all certifi- 

cates to be ſigned by the chief juſtice; to 

take minutes of all orders made at Ni prius; 

to draw them up, and make copies thereof; 

and alſo to take all recognizances entered 

into at ſuch ſittings; and ſince the late act 

for the better regulating of juries, he draws 

the names of the perſons returned to ſerve 

on juries, marks the names of the perſons 

ſworn on the panel; takes notice of the 

names of the defaulters, and their fines for 

not appearing; and of perſons excuſed or 


challenged. 
The cryer at Nif prius in London and Ad: on 3 Nb 
dleſex is Mr. Benjamin Thomas. 3 =" S 


This officer is alſo verbally appointed by Appointment. 
= lord chief juſtice of the court for the time 

ng. 5 a | 7 15 

His buſineſs is to attend the court, and Duty. 
make the ſeveral proclamations, and call and 
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The attozney's Pzattfce 

fwear the juries; to ſwear: the bailiffs to 

prove ſervice on ſuch of the jurymen as are 
called, and do not attend; to fwear the 
witneſſes, and all other perſohs who are to 
be examined in court, and to eren and ad- 
Journ the court. 3 


Sheriffs. As to the office of ſheriffs. 

Sheriff to be Sheriffs are to be ordained yearly on * 

choſen by the Morrow of All Souls at the Exchequer by the 

ebancellor, &c. Chancellor, treaſurer and chief baron, taking 

en the morrov to them. the chief juſtices if they be preſent. 

of All Souls. $227, g Ed. 2. flat.2: Stat. 14 Ed. g. c. 7. 
But before, the people had the election of 
their ſheriff in every ſhire where the ſhrievalty 
was not of fee. Arvic. ſuper chart. 28 Ed. 1. 

5 r. 8. 1 

None to be © Noe ſhall be ſheriff except he 3 ſof- 

* ficient lands within the ſhire to anſwer the 

. e king and his people. Stat. ꝙ Ed. 2. flat. 2. 

— op Stat. 5 Ed. 3. c. 4. Stat. 14 Ed. 3. c. 7. Stat. 
13 & 14 Car. 2. c. 2 1. F. 7. 

Sheriff toa. Every ſheriff ſhall abide in perſon within 

bide in his bis bailiwic. Stat. * 6 5. 

bailiwic, 

Sheriff not to No ſheriff ſhall tarry in his bailiwic 1 

tarry in his a year, and then another to be ordained. Stat. 

office above a 14 Ed. 3. c. 7. Stat. 28 Ed. 3. c. 7. Stat. 

—_ 8 3. c. 9. Vide infra . 23 Hen. 6. 


But may as If any ſheriff ſhall execute or return any 
in Michael- writ or warrant within Micbhaelmas term, af- 
mas lem, ter the 6th day of November, and before any 
= writ of diſcharge delivered to him, he ſhall 

not be damnified by the fat. 23 Hen. 6. 


c. 8. altho' he hath _—_—_ the _—_— 
ore 


in the Court of King's Bench. 35 

fore the days of return Craſtino Martini, Oc- 1 

tabis Martini, or Quinden Martini. Stat. 

1 Ap iy Os OOO YT tan ob add 

Every old Sheriff ſhall have power, as and Hilary 

well to execute and return any writ or war- , «ns 

rant, as to execute every other thing which gte. 

to the office pertaineth, during the terms of 

St. Michael and St. Hilary, unleſs he is law- 

fully diſcharged. . Stat. 17 Eg. 4. c. 6. | 
No under ſheriff, or ſheriff*s clerk ſhall No under Se- 

abide in his office above one year. Stat. 42 7 age" 5 

Ed. 3. c.9. Vide infra ſtat. 23 Hen. 6. c. 8. pag 
None that hath been ſheriff of any county above a year. 


a year ſhall be within two years next choſen Neger: ha! 


again, if there be other ſufficient. Slat. —_— oo | 
1 Ric. 2. c. 11. Vide infra ſtat. 23 Hen. 6. - 25 
8 | | again, if, c. 


The ſtatutes 14 Ed. 3. c. 7. 42 Ed. 3. c. Confirmation 


9. and I Ric. 2. c. 11. ſhall be obſerved in of Rat. 14 Ed. 


every county (the under ſheriffs and other Eg 3 82 


officers within the city of London excepted, and 1 Ric. 2. 
and ſuch counties except in which divers be c. 11. except 
inheritable to the office of ſheriff, and alſo %. 2 
ſuch perſons which have eſtate of freehold Pre Safe | 
in the office of ſheriff); and if any fb "tears 
or under ſheriff, or ſheriff's clerk, occupy 
the office contrary to the ſtatutes before re- 
cited, he ſhall forfeit 200 J. yearly as long Heralties on 
he occupieth contrary to the ſaid ſtatutes; 3 
the one moiety to the king, the other moiery fice contrary to 
to him that ſhall ſue. Stat. 23 H. 6. c. 8, theſe fatures. 
The, under ſheriffs and other officers of e 
ſheriffs of Briſtol may occupy their offices 4. pres + 
from year to year, as the under ſheriffs and may a2 from 
other officers of ns of London may it year 10 year, 
„ e 16-21% 4188, Ab 37/5 1: MOT 
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36 The Attozney's P2attice - 
; notwithſtanding the acts 42 Ed. 3. c. g. and 
23 Hen. 6. c. 8. Stat. 6 Hen. 8. c. 18. F. 3. 
Sheriff dying If any ſheriff ſhall die before the expira- 
8 _ tion of his. year, or before he be ſuperſeded, 
Wy 2 the under ſheriff ſhall nevertheleſs continue in 
elle in his his office, and execute the ſame in the name 
name until, of the deceaſed till another ſheriff be ap- 
" 0 pointed and ſworn; and the under ſheriff 
To be anfwrr. hall be anſwerable for the execution of the 
able for, &c. office during ſuch interval as the high ſheriff 
. * would have been; and the ſecurity given by 
exrity to be f. the under ſheriff and his pledges ſhall ſtand 
curity to the a ſecurity to the king, and all perſons what- 
king and all ſoe der, for the due performance of his office 
pecſens, & c. during ſuch interval. Stat. 3 Geo. 1. c. 15. 
Office of under It ſhall not be lawful for any perſon to 
| * buy, ſell, let or take to farm the office of 
le 1 under ſheriff or deputy ſheriff, ſeal-keeper, 
or let 10 farm, county clerk, ſhire clerk, gaoler, bailiff, or 
any other officer pertaining to the office of 
| high ſheriff, or to contract for any of the 
Penally, aid offices, on forfeiture of 500 1. one moie- 
ty to his majeſty, the other to ſuch as ſhall 
ſue in any court at Weſtminſter within two 
years after the offence. Stat. 3 Geo. 1. c. 15. 
VVV „ 
Nothing before in this act ſhall hinder any 
high ſheriff from conſtituting an under ſheriff 
or a deputy ſheriff, as by law he may; nor 
to hinder the under ſheriff, in caſe of the high 
ſheriff*s death, when he acts as high ſheriff, 
from conſtituting a deputy; nor to hinder 
ſuch ſheriff or under ſheriff from receiving 
the lawful fees of his office, or from taking 
ſecurity for the due anſwering of the ſame; 
| nor 
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nor to hinder ſuch under ſheriff, deputy ſne- 
riff, ſeal-keeper, &c.. from accounting to the 
high ſheriff for all ſuch lawful fees as ſhall be 
by them taken, nor for giving ſecurity ſo to 
do ; nor to hinder the high ſheriff from al- 
| lowing a ſalary to his under ſheriff, &c. or 
other officers. Same ſtat. F. 11. | | 
They that be bailiffs of ſheriffs one year 4 Heri 
ſhall be in no ſuch office by three years next _ org 
following, except bailiffs of ſheriſſs which in- fer bene 
herit in their office. Stat. 1 Hen. He C. 4. one year in 
Every ſheriff ſhall have his deputy in this 4, excepr, &. 
court to return and receive writs; and every omg iff to baue 
deputy yearly before Hilary term ſhall have —_ a 
his name and place of reſidence in London or ame and place 
Middleſex ſet and continued up in tables in the of abode fer up 
office of the ſecondary for that purpoſe, upon i the ce. 
pain of the under ſheriff's forfeiting for every 
term that he ſhall make default, the ſum of 
201, Stat. 23 H. 6. c. 10. Hil. 21. Reg. 
Cur. Paſ. 23 Car. 1. Mich. 1634. Paſ. 15 
Car. 2. 5 5 ; | 
No under ſheriff, or bailiff of any liberty, Ne #nder Hes 
ought to be admitted during ſuch his employ- 3 
ment to practice as an attorney, upon pain of artorney. 
excluſion from the employment of an attor- | 
ney z and not to be re admitted. Stat. 1 H. 
5. c. 4. Reg. Cur. Mich. 1654. Stat. 22G. 
2. c. 46. F. 14. 2 Barnard. K. B. 295, 
Woods Inſt. 74. | | 
If any ſheriff, under ſheriff, or deputy, or Sh-rif, &e. 
bailiff of any liberty, ſhall wilfully delay the % ing pore 
execution of any proceſs, or ſhall take or re- ET 
quire any undue fees for the ſame, or ſhall 
give notice to the defendant, thereby to fru- 
ſtrate the execution of any writ or proceſs, - _ 
8 — Ir 
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or having levied money in execution, ſhall 
dietain the ſame in his hand after the return of 
the writ, the officer ſo offending is liable to 
an attachment, information, commitment, or 
fine, as the caſe may require. Mich. 1654. 
Ne abarrant No ſheriff, or ſheriff's deputy, ſhall make 
before writ or deliver, or ſuffer to be made or delivered, 
| 107+ any warrant or warrants before the writ or 
ae 7% Writs be duly ſued forth and delivered to him; 
be allowed. nor deliver, nor ſuffer to be delivered, any 
blank warrants to arreſt or attach any perſon, 
Eaſt, 15 Car. 2. Stat. 43 Eliz. c. 6. F. 1. 
Stat. 3 Car. 1. c. 4. Stat. 16 Car. 1. c. 4. 
Stat. 9 W. 3. c. 25. Stat. 6 Geo. 1. c. 21. 
no „ „ 
© Copy of inven- Every under ſheriff ought, upon reaſonable 
tory to be de- notice given to him, to deliver a true copy 
livered on re- of the inventory of any goods taken by him 
mw - upon a fi. fa. or elegit, to the party requiring 
the ſame, he paying for ſuch copy not ex- 
ceeding 35. 4 d. N 
Warrant to Every warrant to be made out upon any 
Cave the ſame writ out of the King's Bench, Common Pleas 
e 4 Pall or Exchequer, before judgment, to arreſt any 
be ſet down perſon, ſhall have the ſame day and year ſet 
on the writ, down thereon as ſhall be ſet down on the 
Penalty. writ itſelf, under the forfeiture of 107. to be 
paid by the perſon who ſhall fill up or de- 
liver out ſuch warrant ; the penalty to be 
recovered and divided as the other penalties 
in 9 Will. 3. c. 25. F. 42. Stat. 6 Geo. 1. 
c. 21. F. 54. 5 | 
Sheriffs to tale Sheriffs, Cc. ſhall let out of priſon all per- 
Bail ef all per- ſons in their cuſtody by force of any writ, 
ſons in their bill or- warrant, in any action perſonal, &c. 
— upon reaſonable ſurety of perſons —_— _ 


2 
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ſieient within the counties, to keep their | 
days, (perſons in ward by redemption, exe: excep?, &c. 
ecution, capias utlagatum or excommunicatum, 
ſurety of the peace, and all perfons commit- 
ted by ſpecial commandment of any juſtices : 
excepted); and no ſheriff, nor his officers, aud aut to tals 
ſnall take any obligation for any cauſe afore- £2 bord, bur 
ſaid, or by colour of their office, but only to _ 

_ themſelves, nor by any perſon, which ſhall 
be in their ward by courſe of law, but upon 
the name of their office, and upon condition 
written, that the ſaid priſoners ſhall appear 
at the day contained in the writ, bill or war- 
rant; and if any ſheriffs or officers aforeſaid 
take any obligation in other form hy colour 
of their offices, it ſhall- be void. Stat. 23 
Hen. 6. c. 10. | ; 1 
If che ſheriffs return upon any perſon cepi 
rorpus, or reddidit ſe, they ſhall be chargea- 
ble to have the bodies at the days of the re- 
turns, as before this act. Stat. 23 Hen. 6. c. 

10. | 5 A N 21 | 
It is oppreſſion in ſheriff's bailiffs, to take 
money for letting perſons out upon' bail, and 
puniſhablle by attachment or indictment. 

2 Bur. Rep. 926, 927, 928. N 

It ſhall not be lawtul for any ſheriff, under Sheriffs fees 
ſheriff, - bailiff of liberties, their officers, ſer- on executions, 
vants or deputies, by colour of their office, — 1 
to take for the ſerving of any extent or exe- * fa _ 
eution upon the body, lands or goods of any cd; not 1001. 
perſon, more than 12 4. for every 20 5. where and 6d. for 
the ſum exceedeth not 100 J. and 64. for %, 72%, 
every 205. above 100 J. that he ſhall levy and 24 be hall 
deliver in execution, or take the body in exe- Ii vy or tale 
cution for; upon pain that every ſheriff, Oc. the body in 
which ſhall do the contrary, ſhall forfeit to eier Jer. 

D 4 the 


* 
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the party grieved his treble damage, and ſhall 


Fuaih. forfeit 40 J. the one moiety thereof to the 


queen, and the other moiety to the party that 
will ſue for the ſame. Stat. 29 Eliz. c. 4. 


Mot to extend , This act ſhall not extend to any fees to be 
to cities, c. taken for any execution within any city or 
cov corporate. Same ſtat. 9. 2. 5 
Ihis act ſhall not extend to allow any ſhe- 
riff, under ſheriff or other perſon. whomſo- 
ever, employed in the execution of proceſs, 
any poundage for the taking the body of any 
perſon in execution, upon any proceſs at the 
ſuit of any ſheriff, or other officer of the 
crown, upon any bail-bond entered into for 
the appearance of any perſon proſecuted, 
either for any duties payable to his majeſty, 
or for any penalty inflicted by any act of par- 
liament for preventing the clandeſtine run- 
ning or receiving any cuſtomable or prohi- 
bited goods, or where the officer executing 
ſuch proceſs, would not be intitled to pound- 
age, if the proceedings were carried on di- 
rectly in the name of the crown, Stat. 7 Geo. 


3. c. 29. | r 
On writs of It ſhall not be lawful for any ſheriff or their 


whole exceeds 


1 * : n 
— 1 


_— ” 


* This printed ſtataute is wrong; the parliament was 
held 28 Eliz. 7. Raym. 1. Pl. Com. 303. Ander. 294. 
25 303. 2 Mod. 242. Latw. 203, 1117. S$hin, 
304. | | 
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of any lands, Sc. whereof poſſeſſion. or ſeiſin 7 75. yearly 
ſhall be given, where the whole exceeds not value of 1001. 
the yearly value of 100 l. and 64: for every 4 5d. ir 
205. per ann. above the yearly value of 100 J. n 3 PD 
Stat. 3 Geo. I. r. 15. f. 16. n 
Poundage in no caſe ſhall be taken for exe- On a writ f 
cuting of any writ of capias ad ſatisfaciendum, ca. ſa. to tate 
or on charging any perſon: in execution by — _ 
virtue of ſuch writ, for any greater ſum than 7, aubicb is 
the real debt amounts to; which ſum the 70 be marked 
laintiff is to mark on the back of the writ o 7h back f 
before it be deliyered to the ſheriff; and if “ uit. 
any ſheriff, c. ſhall take greater fees, ſuch 
offender ſhall be adjudged guilty of extortion, > 
injuſtice and oppreſſion ; and being convicted | 
ſhall forfeit t6-the-party grieved treble da- p,,.n 
mages, and double the ſum extorted; to be 
decreed by the court out of which fuch writ 
iſſued, on complaint and proof of ſuch. ex- 
tortion before the court, in ſuch ſummary 
way as to them ſhall ſeem meet; ard every 
perſon ſo offending ſhall forfeit 200 l. one 
moiety to the king, and the other to ſuch 
as ſhall ſue in any court at Weſtminſter, pro- 
vided that ſuch ſuit be commenced withia - 
two years after the offence. Stat. 3 Geo. 1. c. 
F5: $629 e Reer Tr 3:5 nr Aw 
Per cur. The uſage has been, ſince. the Fries wwe on 4 
ftat. 28 Eliz; to take a fee upon a ca. ſa. and ca. ſa. 
ſuch a fee is allowed to the ſheriff for his 
trouble which he had in the execution; and | 
if there be a ſecond. execution, (as where the ,,,,, . 
party dies in execution, and a fi. fa.) he ought coxd execution. 
to have a fee for that alſo. Ruled/ per Holt © 
ch. j. An action will lie for his fee; forthe 
We OY monte WE Of fee law 


ry 
— * 
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law u him to take it, malces it 
* Show. 363. Salk. 331. 
Fee on elegit. The ſheriff ſhall have the fees for executing 
an elegit. Salk. 333. 
His — Where the ſum exceeds 100 J. the ſheriff 
when the jam ſhall have 12 d. for every pound of the firſt 
exceeds 100 l. hundred, and 6d. for every other pound over 
the 1001. Cro. Car. 286, 287. 
Extend: n % The proviſo that this ſhall not extend to 
cities or towns. Cities or towns corporate, is only to be in- 
tended for the executing: of judgments in the 
courts of ſuch corporations, and not to the 
ſheriffs of cities or corporations, for the exe- 
ceuting judgments out of ſuperior courts. 
Cro. Car. 287. 
Ner to real This ftacure doch mot end to real execy- 
executioni. tions but only to executions in perſonal ac- 
tions; therefore does not extend to an habere 
facias ſeiſinam or poſſeſſionem. ' Salk. 331. Sed 
vide antea ftat. 3 Geo. 1. | 
Nor to _ The ſtatute does not extend to executions 
tions on ſtat. upon ſtatute merchants, recognizances, c. 
* e act is to be underſtood where the 
judgment redditur in invitum, and not by the 
voluntary confeſſion of the Party. Salk. 331, 


Sheriff may 5 Thongs the ſheriff may have fuch fees as 
not tale a are allowed by the ſtatute, he may not take a 
| bod fir bs bond for them; for under the colour there- 
oy of he may fo have double fees. Cro. Car. 
28 

Sheriff to ſub- 3 ſheriff or other en who ſhall 
ſcribe the ar- make out any warrant upon any writ, and 
— ee not ſubſcribe the name of the attorney who 

vu ſued out the fame, ſhall forfeit 5 l. to be af- 


EY ſeſſed as a fine by the court; one moiety P 
the 
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the king, the other to the parey grieved. 


Stat. 12 Geo. 2. c 1g. f. 4. 
The court taking into conſideration the Sheriff to re- 


great delays and expences that attended the un writs and 
old method of amercing ſheriffs for not re- bring is the 
rurning writs, and bringing into court the . 
body of defendants arreſted by them, ordered, of rule, or elſe 
that for the future all writs ſhould be returned, e. 
and the body of every ſuch defendant ſnould 
be brought into court within ſix days next af- 
ter ſervice of'a rule on the under ſheriff for 
that e; and on default thereof the 
court w without an attachment againct the 
ſheriff, wi giving him a day to ſhew 
eaule. rin. 3, 6 Geo. 2. | 
By a —. made Hil. 1 9 Fac. 1. taking n- Judt Geb 
tice, that it was a query whether judicial 2 % execured 
writs iſſuing out of this court could be exe- Vl. wal * 
cuted in the counties of Wales, and that di- g 
vers precedents had been conſidered by the 
court, whereby it appeared to be the conſtant 
uſage of the court to ifſue' ſuch writs into 
thoſe counties; it is declared, that all fuch 
judicial writs may be awarded to, and ought 
to be executed by the ſheriffs of thoſe coun- 
ties in ſuch manner as Judicial writs by the 
ſheriffs in FEygland. Raym. 206. 1 Lev. 
291. 2 N. 649. 657, 724. 2 Saund. 
9 
And by a rule made Trin. 21 Car. 1. it is Sheriff 
ordered, that the ſheriff of the county of Cheſter 70 re- 
Cheſter ſhall return all writs iſſuing out of this n writs di. 
court directed to him, according to the re- _— 3 
turn of ſuch writs, on pain of fot feiting go ]J).. 
Raym. 171. 1 Lev. 256, 1 61d, mw 2 Keb. 


410, 464. _ 
E 
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Deputy feriffs ' The deputy ſheriffs, and all other officers 
and other . of the court, ought perſonally to appear be- 
thy _— red fqre the eſſoin - day of every ſecond return of 
| every term, and'continue there during the re- 

. La. of the term. Mich. 1654. 

Sheri on re. The ſheriff of every ſhire, being no city 
weft "_ cf gr town made a ſhire, within which there is 
n any franchiſe or liberty, the lord whereof is 
liberty, to ap- intitled to the return of writs, ſhall (if re- 
point a deputy quired by ſuch lord) within one month after 
to refide at ſuch requeſt, nominate and appoint one or 
* , more deputy or deputies at the coſts of ſuch 
franchiſs, lord, to be reſident at ſome convenient town 
or place i in or near ſuch franchiſe or liberty, 
Place and cos to be appointed by the lord chancellor and 
to be appointed chief juſtice: of B. R. and C. B. or one of 
22 ar them, hereby authoriſed to appoint ſuch town 
&c. or place, and to ſettle what coſts or charges 
ſhall be paid therefore by ſuch lord; and ſuch 
Deputy to re. deputy or deputies ſhall reſide at ſuch town or 
8 place ſo to be appointed, and have authority 
and under ſeal in the ſheriff's name to receive and open all 
of feeriff to ſuch. writs and proceſs, (the execution or re- 
iſſue warrants turn whereof doth belong to the lord of ſuch 
* _ — 4 franchiſe or liberty) and in the name and un- 
110 ws 6. der the ſeal of the ſheriff to iſſue out ſuch 
warrant or warrants to ſuch lord, as by law 
is requiſite, for the due execution of ſuch 
writ or proceſs; and ſuch deputy or deputies 
is, and are required, on tender of any ſuch 
writ or proceſs, to receive and open the ſame, 
and iſſue ſuch warrant therein without delay, 
in ſuch minnner and form as the ſheriff may 
N or ought to do, without taking any further 
than the ac- fee than what is now due and accuſtomed for 
. ſuch warrant on pain that every ſuch ſheriff 


or 
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or deputy, guilty of any wilful negle& or Pannen of 
default, ſhall be puniſhed as for a contempt. Heri or de- 
of court, and make ſatisfaction to the party As x, . 
damaged. Stat. 13 Geo. 2. c. 18. F. 6. 2 
All ſheriffs ſhall, at the expiration of their Sheriff to turn 
office, turn over to the ſucceding ſheriff, by 9% 27 pr. 
indendure and ſchedule, all ſuch writs and . , 
proceſs as ſhall remain in their hands unexe- GEM: 
cuted, who ſhall duly execute and return the 
ſame; and in caſe any ſuch ſheriff ſhall re- Penalty. 
| fuſe or neglect to turn over ſuch proceſs, in 
manner aforeſaid, every ſuch ſheriff ſo neg- 
lecting or refuſing, ſhall be liable to make | 
ſuch ſatisfaction, by damages and coſts, to | 
the party aggrieved, as he, ſhe or they ſhall ; 
ſuſtain by ſuch neglect or refuſal. Stat. 20 
Geo. 2. c. 37. H. 1. | 

No ſheriff ſhall he liable to be called upon Not to be cal- 
to make return of any writ or proceſs, un- 4% upon to re- 
leſs he be required ſo to do within ſix months —_— 28 
after the expiration of his ſaid office. Same auirhin fe a 
fat. §. 2. | months after 
| expiration of 
1 957 | Bis office. 

Queen Elizabeth by letters patent granted The office of 
the office of clerk of the county court or, £9» clert is 
ſhire clerk of the county of Somerſet, to Mit- — 

ton, with all fees, Sc. for term of his life, and heriff 3 
afterwards appointed Arthur Hopton, Eſq of the king. 
ſheriff of the ſame county, who interrupted 55 
Milton, claiming that which was mentioned 
to be granted to Mitton to be incident to his 
office of ſheriff, and thereupon he appointed a 
clerk himſelf of the county court. Reſolved 
that the letters patent were void in law. Paſch. ; 
26 Eliz. Mitton's caſe, 4 Co. 32.6, | 
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Commiſiners As to commiſſioners for taking affida- 
Jer taking aff vits. i een bas. | 
in. he judges of this court, or any two of 
Conmiſfoner! them, whereof the chief juſtice to be one, 
| 2 . ſnall and may by one or more commiſſion or 
a matters in commiſſions under the ſeal of this court from 
ibis court time to time, as need ſhall require, impower 
| tobe appointed what and as many perſons as they ſhall think 
by the judges. fit and neceſſary im all and every the ſeveral 

| ſhires and counties within the kingdom of 
England, dominion of Wales and town of 

Berwick upon Tweed, to take and receive all 

and every ſuch affidavit and affidavits, as any 

perſon or perſons ſhall be willing and deſi- 

rous — before any of the perſons ſo im- 

powered in or concerning any cauſe, matter 

or thing depending, or any wiſe concerning 

any of the proceedings in the ſaid court, as 

| maſters of Chancery in extraordinary do uſe 

Any judge of to do; and any judge of aſſiſe in his circuit 

AI We may take and receive any affidavit or affida- 

A * vits, as any perſon or perſons ſhall be will- 

3 . ing and Jellies to nf 4 before him in or 

. concerning any cauſe, matter or thing de- 

| pending or in any wiſe concerning any pro- 

Affdavits to ceedings in the ſaid court; which ſaid affi- 

br files, and , davits taken as aforeſaid ſhall be filed, and 

wah = ” then be read and made uſe of in the ſaid 

court to all intents and purpoſes as other 

affidavits taken in the ſaid court now are; 

and all and every affidavit and affidavits taken 

as aforeſaid ſhall be of the ſame force as affi- 

dapits taken in the ſaid court now are; 

Penalty of per- and all and every perſon. and perſons forſwear- 
Jury in ſuch ing him, her or themſelves in ſuch affidavit 

<fidavits. qr affidavits, ſhall incur and be liable _ 

\ | the 


—— 
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the ſame penalties as if ſuch affidavit or affi- 
davits had been made and taken in open court. 
Stat. 29 Car. 2. c. 5. F. 2. : 

For the taking of every ſuch affidavit, the Fee for taling 
perſon or perſons ſo impowered and taking cb «ffdevit, 
the ſame, ſhall for ſo doing receive only the 
ſum or fee of 12 d. and no more. Same ſtat. 


"6g" 4 


As to commiſſioners for taking bails. 
The juſtices of this court, or any two of — he? 
them, whereof the chief juſtice to be one, e 
may by one or more commiſſion or commil- b appointed by 
ſions under the ſeal of this court from time the zudges. 
to time, as need ſhall require, impower ſuch 
and ſo many perſons other than common at- 
tornies and ſolicitors, as they ſhall think fit 
and neceſſary in all and every the ſeveral 
ſhires and counties within the kingdom of 
England, dominion of Wales and town of 
Berwick upon Tweed, to take and receive all 
and every ſuch recognizance or recognizances 
of bail or bails, as any perſon or perſons ſhall 
be willing or deſirous to acknowledge or 
make before any of the perſons ſo impowered, 
on any action or ſuit depending in this court, 
in ſuch manner and form, and by ſuch recog- 
nizance or bail · piece as the juſtices of this 1 
court have uſed. to take the fame; which ,, fe fanſmit- 
ſaid recognizance or recognizances of bail 4 to 2 judge 
or bail-piece ſo taken as aforeſaid, ſhaH be of the court. 
tranſmitted to ſome or one of the juſtices of ,, . 
this court, who, upon affidavit. made of the p 99 
due taking of the recognizances of ſuch bail &c. : 
or bail-piece, by ſome credible perſon preſent 
at the taking hereof, ſhall receive the ſame 


upon payment of ſuch fees as have been 
| uſually 


Commiſſioners 


- | 
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uſually received for the taking of ſpecial bails 
by the juſtices clerks, and other the officers of 
this court; which recognizance of bail or 
bail- piece ſo taken and tranſmitted ſhall be of 
the like effect as if the ſame were taken de 
Fes. for taking, bene eſſe before any of the ſaid juſtices ; for 
— the taking of every which recognizance or 
recognizances of bail or bail- piece, the per- 
ſon or perſons ſo impowered ſhall receive only 
the ſum or fee of 25. and no more. Stat. 

„„ . é N 
Jude io he juſtices in this court ſhall make ſuch 
wale rules for rules and orders for the juſtifying of ſuch 
Jfihing, kee. bails, and making the ſame abſolute, as to 
5 them ſhall ſeem meet, ſo as the cognizor or 
cognizors of ſuch bail or bails be not com- 
pelled to appear in perſon in this court to ju- 
ſtify him or themſelves; but the ſame. may 
The ſame to and is hereby directed to be determined by 
be by affidavit, affidavit or affidavits taken before the ſaid 
| commiſſioners, who are hereby impowered 
and required to take the ſame, and alſo to 
examine the ſureties upon oath touching the 
ani, &. value of their reſpective eſtates, unleſs the 
cognizor or cognizors of ſuch bail do live 
within the cities of London and Weſtminſter, 
or within ten miles thereof: Same ſtat. F. 2. 
An judge of Any judge of aſſiſe in his circuit may take 
fie is _ js receive all and 8 _ beams, eee 
% and recognizances of bail or bails, as any per- 
* ſon ſhall be willing and deſirous to nd 
acknowledge before him, which being tranſ- 
mitted in like manner as aforeſaid, ſhall (with- 
out oath) be received in manner as aforeſaid 
opon payment of the uſual fees. Same fat. 


Every 


in the Court of King's Bench. 49. 
Every perſon which ſhall acknowledge or 
— acknowledged any fine, 82 re- 23 
cognizance or recognizances, bail or bails, zame of any 
Sc. in the name of any other perſon not pri- e nt privy 
vy or conſenting to the ſame, and being fe 7 
thereof convicted, ſhall be adjudged to be a” 
felon and ſuffer death, c. without benefit of 
clergy. Stat. 21 Jac. 1. c. 26. 1 Hale's H. 
P. C. 696; et vide flat. 4 W. & M. c. 4. F. 4. 
whereby perſonating another before thoſe 
who have authority by that act to take bail, 
ſo as to make him liable to the payment of 
any ſum of money in that ſuit or action, is 
made felony. ws 
Two people put in bail in feigned names, 
and there being no ſuch perſons could not be 
proſecuted for perſonating bail, on fat. 21 
Fac. c. 26. ſo they and the attorney were ſet 
in the piller f. W 284. 


Officers on the circuit. 

Note; the ſeveral counties in England, ex- Circuits; 
cept Middleſex and Cheſpire, are divided into 
ſix circuits, vix. 1 | 


The Midland circuit containing the counties 


25 208 
Northamptom, Derby, 
Rutland, Leiceſter, 

Lincoln,  __ÞWarwick, 


Nottingham, 
— The 


The Attomey's Pzaftfce 


The Norfolk circuit, 
Bucks, Cambridgeſhire. 
Bedford, Nor folk, 


Huntingdonſhire, Suffolk. 
The Home circuit. 


Heri ford, Suſſex, 
Eſſex, Surrey 
Kent, | EM 
The Oxford circuit. 
Berks, Hereford, 
Oxford, Salop, 
Glouceſter, Stafferd, 
Monmouth, Worceſter. 
| The Weſtern circuit. 
Southamptonſhire, Cornwall, 
Wilts, Devonſhire, 
Dorſet, Somer ſet. 
The Northern circuit. 
Yorkſhire, Cumberland, 
Durham, Weſtmoreland, 


Northumberland, Lancaſhire, 


Clerk of affije. The office of clerk of aſſiſe is a very an- 


Antiquity of 
the office. 


tient office, commencing doubtleſs at the 


ſame time the judges firſt went the circuits : 
Habeant de cætero omnes juſticiarii de bancis 
in itineribus clericos irrotulantes omnia placita 
coram eis placitata, ficut antiquitus habere 
conſueverunt, Stat. Weſtm. 2. 1g Ed. 1. 
c. 30. Vide 2 Inſt. 425. Dyer 175. 4 Co. 


32. U. E 
This office has always been granted for 


life. 


By the frat. 33 H. 8. c. 24. the clerk of 
aſſiſe is diſabled from acting as counſel with- 
1 | | 7 = 


fn the Court of King's Bench. 51 
in the circuit, whereof he is clerk of aſſiſe, 
during the time of the ſeſſion of aſſize ot 
Niſi prius. 85 
The clerk of the aſſiſe has the care and Hrs duty. 
cuſtody of, and is anſwerable for, all the te- 
cords which properly belong to his office. 
When the circuits are appointed, he is to at- 
tend the judges, and receive their directions 
about the times and places of holding the 
aſſiſes in the reſpective counties within his cir- 
cuit; to ſue forth the ſeveral commiſſions 
and writs of aſſociation for holding the ſame: 
To iſſue out precepts thereupon; one upon 
the commiſſion of aſſiſe, and another upon 
the commiſſion of oyer and terminer for every 
county in his circuit, directed to the reſpec- 
tive ſheriffs, in order for them to ſummon 
and return the ſeveral juries; which precepts 
are firſt ſigned and ſealed by the judges, 
and then delivered to the ſeveral ſheriffs, to 
be by them executed for the purpoſe afore- 
ſaid. He is to travel and attend upon 
this occaſion with all his under officers, and 
carry along with him the commiſſions, and 
ſuch of the publick books and records be- 
longing to his circuit, as the current buſineſs 
of the circuit may require. He is to receive 
and file the returns of all writs and precepts, 
all inquiſitions in murder and manſlaugher, 
all appeals and all recognizances, informa- 
tions, and examinations taken before and re- 
turned by the juſtices of the peace of the ſe- 
veral counties within his circuit, to enter and 
docket all the cauſes on the crown: ſide. 
When the priſoners are called to the bar to 
take their trials, it is the duty of the clerk of 
| E 2 aſſiſe 
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have been attended with, and have ſigned the 


The Attozney's Pzaftice 
aſſiſe to make an abſtract of the bill againſt 
every priſoner with the witneſſes names, for 
the uſe and better. information of the judge 
before he proceeds to the trial, and alſo to en- 
ter upon a roll the panel of the jurors who 
try the priſoner, and the name of the priſoner 


tried by the jurors, and the judgments given 


by the court, are, or ought to be, always en- 
tered by the clerk of the aſſiſe upon record as 
ſoon as conveniently may be after the aſ- 
fiſes are ended, It is alſo his duty to make 


the calendars, and deliver copies thereof to 


the judges of aſſiſe, in which all the judg- 
ments and orders of the court are entered, 
which calendars are ſigned by the judges, 
and afterwards delivered to the reſpective 


ſheriffs as their warrants and authority for 


putting the ſaid judgments and orders in exe- 
cution. Upon indictments and preſentments 
for treſpaſſes, miſdemeanors, and other of- 
fences where the parties are not in cuſtody, or 
upon bail, it is his duty to iſſue out proceſs a- 
gainſt the ſeveral defendants, in order to com- 
pel an appearance, and make them anſwer 
the charge alledged againſt them reſpectively 
in all ſuch indictments and preſentments, 
that the king, in caſe the party be preſented, 
may have his fine. At the cloſe of every aſ- 
ſiſes he is to call over all perſons bound by - 
recognizance, and to mark the ſeveral diſ- 
charges and reſpits thereon ; and after the 
aſſiſes are over, it is his buſineſs to draw up 
an eſcbeat of the recognizances, fines, amer- 
ciaments and iſſues forfeited or impoſed in 
his circuit at that aſſiſe; and after the judges 


ſame, 


in the Court of King's Bench. 
ſame, it is to be ingroſſed on a parchment 
roll, and returned into the Exchequer upon 
oath. | 


The clerks of aſſiſe, their deputies or aſ- 


ſiſtants, are perſonally to appear with their 
pofteas on the firſt day of Eaſter and Michael- 
mas terms. Mich. 1654, | 


The aſſociate on the circuit is an officer 4/oc;ate wr _ 


33 


holding under the appointment of the clerk e circuit. 


of aſſiſe. 


It is his duty to attend on the Vi/f prius His duy. 


ſide of the court, to receive from the mar- 


ſbal all the records, to mark upon the pa- 


nel in every cauſe that is tried the jurors who 
appear and are ſworn, to read all exhibits, 
and to take and record verdicts, to draw up 


and enter the orders, and to return the po- 


ſteas. 


The clerk of the arraigns likewiſe holds /e of the 


his place by the appointment of the clerk of arraiges. 


aſſiſe. 


to attend on the crown-ſide of the court, to 
read the commiſſions, to call over the juſtices 
and all other officers and miniſters who are 
obliged to attend the court, to receive the 
conſtables preſentments, to call over the 
and jury and petty jury, to arraign the pri- 
oners, Sc. | 


The clerk of the indictments is an officer Ceri of the 


indict ments. 


alſo appointed by the clerk of aſſiſe. 
It is his duty to attend every circuit at the 
place where the clerk of the aſſiſe uſually 
= 2: keeps 


Ir is the duty of the clerk of the arraigns His duty. 
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The Attozney's Praffce 
keeps his office, and to draw and ingroſs all 
bills of indictment which are to be preferred 


and laid before the grand jury, in each reſpec- 


Juages mar- 
Gal. 


Duty, 


tive county upon the circuit. 


- The judge's marſhal on the circuit holds 
his office by parol appointment of the judge 
during pleaſure. | 

The marſhal is to attend in court, and at 
the judge's lodgings, during the time of the 
aſſiſes, to receive the records and writs of N 
prius between party and party, and to mar- 
ſhal and enter the ſame, together with the 


traverſes on the crown-ſide, between the king 


and the party, in a book kept for that pur- 
poſe ; and from ſuch book to make out a pa- 
per or ſchedule of the ſaid cauſes, for the pe- 
ruſal and inſpection of the judges, the coun- 
ſel and attornies. He alſo opens the records, 
and has the cuſtody of them till the iſſues 
Joined are reſpectively tried. He alſo enters 
ne recipiaturs, which entry is a notice to the 

arties that ſuch cauſe is not to be entered or 
tried at that aſſiſe; and when cauſes are not 
tried, it is his buſineſs to take care of the re- 
cords till called for by the parties. Itis alſo 
his buſineſs, ſince the late act of parliament 
for regulating juries, to receive from the ſhe- 
riffs, at the beginning of the aſſiſe in every 


county, the names of the jury between party 


and party, and to rol] them up and put them 
into the box as directed by the ſaid act, and 
to take the care and cuſtody of the ſaid box 
when the names are put in, and to take care 


of the ballots, purſuant to the directions of 


the ſaid act. 
The 


in the Court of King's Bench. 


office, during pleaſure, by parol appointment 
of the judge. 


55 


The judge's cryer on the circuit holds his Zuage's cryer. 


It is his duty to make the ſeveral procla- His du. 


mations, to call over all the juſtices of the 
peace, mayors, bailiffs of corporations and 
boroughs, coroners, conſtables, to be ſworn 
to their preſentments, bailiffs, and other of- 
ficers; to call the grand jury; to call and 
ſwear the petty juries; to ſwear the bailiffs, 
to prove ſervice on ſuch jurymen as are called 
and do not appear between party and party; 
to ſwear witneſſes, and all other perſons who 


are to be examined in court; to adjourn and 


open the court. 


Judge's clerk and ſteward on the circuit. Judge's clerk 
Theſe offices are uſually executed by one and and feward. 


the ſame perſon, who is verbally appointed 
thereto by the judge, to hold during pleaſure. 


It is his duty to draw up and ingroſs on His duty. 


parchment the admiſſion of infants to ſue by 
their next friend, or defend by guardian; to 
read over to the parties the contents of all 
fines and warrants of attorney for ſuffering 
common recoveries taken or acknowledged 
before the judge of aſſiſe, and to write the 
captions thereon, and to keep duplicates 
thereof ſigned by the party acknowledging 
the ſame, and to file them in due order as 
they are taken. He uſually attends the judge 
as train-bearer, not only to and from the 
court, but on all other occaſions that: require 
the judge to go in his robes, It is his duty 
| „ to 
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to pay all bills, and keep — make up the 


account of the circuit. 


8 beriff's duty 
em the circuit. 


E droners, 


The judges ſervants claim fees on the cir- 
euit: Their duty I am a ſtranger to; but as 
officer and fees are relative terms, I have 
put them under the head of officers on the 


cir cuĩt. 


The ſheriff of each county is to wait upon 
the judges from their lodgings to the court 
and back again; to return writs of venire, 
habeas corpora, diſtringass, and other pro- 
ceſs; to return tales- men; to receive the 
calendar from the clerk of aſſiſe, and to ſee 
that the ſeveral judgments pronounced by 
the court in capital caſes be * * in exe- 


cution. 


The coroners of each county are to attend 
the aſſiſes, and to deliver to the clerk of the 
aſſiſe all inquiſitions of murder and man- 
ſlaughter, and all inquiſitions of felons de ſe, 
per infortunium interfect. ex viſitatione dei, 
and all inquiſitions whereby any deodands 
are found, in order that the clerk of aſſiſe 
may tranſmit them to the coroner and attor- 
ney of his majeſty's court of King's Bench, to 
the end that proceſs may iſſue for bringing 
in the deodand. He is likewiſe to attend to 
return the venire, habeas corpora, diſtringas, 
and other proceſs in the ſuit, where the ſhe- 


riff is related to either party, or intereſted in 


* ſuit. 


Atlor- 


in the Court of King's Bench. 57 


Attornies of the court. 
EFORE the fat. Weſtm. 2. 13 Ed. 1. 


c. 10, all attornies were made by letters 

atent under the great ſeal, commanding the 

Juſtices to admit ſuch particular perſons to be 
attornies for the parties reſpectively. 

Attornies ſhould procure themſelves to be q;,o-1;e5 to be 
admitted into ſome of the inns of court, or admitted in 
Chancery, and take chambers there (if they /#»- / the inns 
may be had) or lodgings near the ſaid inns, Y caurt, &. 

and leave notice in writing with the butler or 
porter of the inn whereof they are admitted, 
where their lodgings are (except ſuch perſons 
as are inhabitants or houſe-keepers in London, 
Weſtminſter, Southwark, or the ſuburbs there- 
of, and liberty of the tower of London, and 
St. Katharine's there) and ſuch who are ſworn 
attornies of any courts, within the ſaid cities, 
towns and liberties. Mich. 1654. Mich. 
3 

No perſon can practice as an attorney of No one to a 
this court, in his own or another's name, un- 45 atlorne un- 
leſs he be ſworn, admitted and inrolled, pur- 2 3 
ſuant to the direction of the tat. 2 Geo. 2. c. © 
23. continued by at. 22 Geo. 2. c. 46. to- 
gether with the alterations and amendments: 
made by fiat. 12 Geo. 2. c. 13. until the 24th 
of June 1757. and from thence to the end of 
the next ſeſſion of parliament. And made 
perpetual by ſtat. 30 Geo. 2. c. 19. §. 75. 

No perſon ſhall act as attorney, unleſs he None 10 be ad- 
ſhall have been bound by contract in writing mirred unleſs 


to ſerve as a clerk for five years to an attor- ved 4 clerk- 
ney, is 5 years. 
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58 The Attozney's Pꝛattite 
ney, duly admitted as by the act is directed, 
and ſhall have continued for five years in ſuch 

ſervice ; and ſhall be examined, ſworn, admit- 
ted and inrolled, as by the ſaid act is directed. 


| N 

F his maſer If the attorney, to whom ſuch perſon ſhall 
dies in tve 5 be bound, ſhall happen to die before the ex- 
Lee abe ve. Piration of the five years, or ſuch contract 
An of bis ſhall by mutual conſent be vacated, or ſuch 
time auitb ano - Clerk be diſcharged by rule of court before the 
ther. expiration of the five years, then ſuch perſon 
ſhall by contract in writing ſerve as clerk to 
ſome other attorney during the reſidue of the 
ſaid five years. Stat. 2 Geo. 2. c. 23. F. 9, 
12. tho' without entring into any new arti- 

cles. Stat. 22 Geo. 2. c. 46. §. 15 
An attorney before he is admitted is to 


take the following oath. Same ſtat. F. 3. 


Attorney's A. B. do ſwear, that 1 will truly and bo- 
oath. Jelly demean myſelf in the practice of an at- 
| torney, according to the beſt of my knowledge 
and ability. So help me GOD. 


Duaker my A quaker having ſerved a clerkſhip with 
be admitted an attorney, and qualified as by the ſtat. 2. 
an attorney. Geo. 2. c. 23. is directed, and taking his ſo- 
lemn affirmation inſtead of the oath thereby 

directed, may be admitted and inrolled as an 

| attorney. Stat. 12 Geo. 2. c. 13.. 8. 

Articles be- - F. An attorney of the court of K. B. had 
tween 28 taken for his articled clerk one S. a turnkey 
— . of the K. B. priſon; a full aged man, who 
K. B. priſon ſtill continued to act as turnkey. It did not 
cancelled by appear that any money was paid, or that the 
rule of ceurt 3 maſter fed, lodged, or entertained the clerk, 
| (though 


in the Court of King's Bench. 59 
(though the articles indeed covenanted that 4 turniey of a 


he ſhould), nor did the clerk officiate for F. Priſon not he- 


but in matters relating to the priſon. It ap-. 
law 


peared that F. had, ſince theſe articles, 2, law. 
(which were dated only two years ago) be- 
come concerned in ſixty- three cauſes, on be- 
half of the priſoners in the gaol. This whole 
matter being diſcloſed to the court of K. B. 
upon application of the clerk of the papers 
of the priſon; the whole court were al very 
clear that theſe articles were merely collu- 
five, that the whole was a contrivance be- 
tween F. and the turnkey, to ſecure the bu- 
ſineſs ariſing from the priſoners ; that the 
exerciſe of the office of a turnkey in a pri- 
ſon was, both in itſelf, and alſo according to 
the intent and ſpirit of the act (2 Geo. 2. c. 
23.) for regulating attornies, a very impro- 
per education for the profeſſion of an attor- 
ney, and therefore theſc articles were, by the 
expreſs order of the court of K. B. cancelled 
in court by the ſecondary of the court, and 
directed to be kept in court, and not deli- 
vered back. Bur. 291. | | 
An attorney duly admitted in this court, Attorney, avith 
may, with the conſent of any attorney of any nt at. 
other court of law, (ſuch conſent being in 2 oy ee 
writing, and ſigned by ſuch attorney) and in practicein ach 
the name of fuch attorney, proſecute and de- court. 
fend any action or proceeding in ſuch court. 
Stat. 2 Geo. 2. c. 23. F. 10. F< 
No attorney ſhall have more than two Ne attorney to 
clerks at the ſame time, bound by contract #2ve more 
in writing to ſerve him as clerk. Same flat. aer, 2 
Chief clerk without fee to inrol the names 


of the attornies admitted, in alphabetical or- 4ttornies to be 
| der, inrolled. 
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deer, wheretoall perſons may have acceſs with- 
out fee or reward. Same flat. f. 1. 
Attorney, per- An attorney knowingly and willingly per- 
mitting one mitting any perſon to practice in his name, 
_ « = not being a ſworn attorney, and being thereof 
— in his lawfully convicted, ſhall from thenceforth be 
ame, diſabled diſabled from practiſing as an attorney. Same 
to practice. flat. 5 17. | 
Attorney, who Lord ch. j. Holt, ſaid, That if one attorney 


gives another gives leave to another to practice in his name, 
leave to prac- he ſhall anſwer for all the villanies and prac- 


tice in his . i £ 
name, ir a- CES 28 he ſhall act in his name. 12 Med. 
fewerable for 6 66. | ; | 

what is ſo done. | 

1 The court of X. B. granted an attachment 
againſt attor- againſt one Arabin, who acted as attorney 


ney for putting for the plaintiff, and had put the name of an 


— of 8 " attorney of that court to the proceedings, 
cerdings with. Without authority or leave from him. Bur. 
out his leave. 20. $5 . 

paar , Any perſon in his own name, or the name 
— +-Sralh of any other, practiſing as attorney, in ex- 
zifing, not be. pectation of any fee, gain or reward, without 
ing admitted. being admittedand inrolled an attorney, ſhall 
forfeit gol. to the uſe of any who ſhall pro- 
ſecute for the ſame within 12 months after 
the offence committed, together with treble 
coſts, and be made incapable to maintain any 
ſuit for any fees, reward or diſburſements on 
account of the buſineſs ſo done by him as an 

attorney. Same ſtat. : 
Every perſm Every perſon, who ſhall be bound by con- 
bound clerk to tract in writing to ſerve as clerk to any attor- 
cauſe an fo ney, as by the ſtat. 2 Geo. 2: c. 23. is directed, 
made of t& ſhall, within three months next after the date 
execution of Of every ſuch contract, cauſe an affidavit = 
e 


- . rn ee aps tak tens 8 


„ 


fn the Court of Kinn's Bench. 6r 
be made, and duly ſworn, of the actual exe- 2h: articles, 
cution of ſuch contract by every fuch attor- ſeciHing the 
ney, and the'perſon ſo to be bound as a clerk ; „ _ A 
and in every ſuch affidavir ſhall be ſpecified ?/ eee 
the name of the attorney and of the perſon ſo date, &&. 
bound, and their places of abode reſpectively, 
together with the day of the date of ſuch 
contract; and every ſuch affidavit ſhall be vit 10 be 
filed within the time aforeſaid in the court gie, and the 
where the attorney hath been inrolled as an 4% of the f. 
attorney, with the officer after mentioned, wed marked 
who ſhall mark the day of the filing the affi- N 
davits on the back, or at the botton thereof. 
Stat. 22 Geo. 2. c. 46. §. 3. 3 

No perſon ſhall be admitted an attorney No perſen to be 
before ſuch affidavit ſhall be produced and puns — 

7 ; dA 47 
openly read in court. Same ſtat. F. 4. 3 1755 1 
| | > be read in 


court. 

The chief clerk, or his deputy, ſhall be cy;# cert 10 
deemed the proper officer for filing ſuch affi- fle ſueb aff- 
davits in this court; ſame fat. F. 5. and ſhall vi, _ 
keep a book, wherein ſhall be entered the ND 
ſubſtance of every ſuch affidavit, ſpecifying hege. 
the names and places of abode of every ſuch 
attorney and clerk, and of the perſon making 
ſuch affidavit, with the date of the articles, 
and the days of ſwearing and filing ſuch affi- 
davit; and may take at the time of filing - 
ſuch affidavit, 2 s. 6 d. for his trouble in filing Fee for the 
ſuch affidavit and keeping ſuch affidavit, and ame, 25. 6d. 
Keeping ſuch book, which book may be ,,;,, 3. 
ſearched in office hours by any perſon without [arched gra- 
rm RAE TEES” tis. 

No attorney ſhall have, take or retain any No attorney to 
clerk who ſhall be bound by contract in wri- rale ſurh clerk 


4 | ting 
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after be bas ting as aforeſaid, after ſuch attorney ſhall have 
8 diſcontinued or left off, or during ſuch time 
meal. as he ſhall not actually practice as, or carry on 
the buſineſs of an attorney. Same ſtat. F. 7. 
Every perſn Every perſon who ſhall become bound by 
fo bound, to contract in writing to ſerve any attorney, as 
* _ e by the ſaid act is directed, ſhall, during the 
TwHole time "6 > . 2 
aZually n- whole time of ſervice ſpecified in ſuch con- 
ployed by ſuch tract, continue and be actually employed by 
attorney. ſuch attorney or his agent in the proper buſi- 
neſs, practice or employment of an attorney. 
| Same ſtat. 8. 8. | | 
IF beforethe Provided if any ſuch attorney, to whom 
expiration of ſuch perſon ſhall be ſo bound, ſhall happen to 
_ _ — die before the expiration of ſuch term, or 
&c. or 2b, diſcontinue or leave off his practice as afore- 
clerk be dif. aid, or if ſuch contract ſhall by mutual con- 
charged by {ent be cancelled, or in caſe ſuch clerk ſhall 
order, be legally diſcharged by any rule or order of 
the court before the expiration of ſuch term, 
and the clerk and ſuch clerk ſhall in any of the ſaid caſes 
be bound ts be bound by another contract or contracts in 
exother attor- vriting to ſerve, and ſhall accordingly ſerve 
ney for the re-. © g 0 
mainder of the in manner before mentioned as clerk to any 
time, other ſuch practiſing attorney or attornies, du- 
ring the reſidue of the ſaid term of five years, 
fech ſervice to then ſuch ſervice ſhall be deemed as effectual 
be good. as if he had continued to ſerve as a clerk for 
the ſaid term to the ſame perſon to whom he 
was originally bound; ſo as an affidavit be 
duly made and filed of the execution of ſuch 
as affidavit ſecond contract or contracts within the time, 
e made, &c. 2 : l 
of the execu- ald in like manner as is before directed con- 
tion of the ſe- Cerning ſuch original contract. Same ſtat. 
cond articles, F. 9. | | | 


Every 
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Every perſon, who ſhall become bound as Before admir- 
a Clerk as aforeſaid, ſhall, before he be admit- *4nce of an 
ted an attorney according to the ſaid act, % ne, af 


. 2 * 4 p 2 
cauſe an affidavit of himſelf, or ſuch attorney, , , 


to whom he was bound as aforeſaid, to be fled of ad, 


duly made and filed with the officer for that /ervice. 

_ purpoſe appointed, that he hath actually and 
really ſerved, and been employed by ſuch. 

practiſing attorney or attornies, to whom he 

was bound as aforeſaid, or his or their agent 

or agents, during the ſaid whole term of five 

years, according to the true intent and mean- 

ing of this act. Same ſtat. F. 10. 
Tr any ſworn attorney ſhall act as agent for 4ttorney a@- 

any perſon or perſons, not duly qualified to * 4 agent, 

act as an attorney as aforeſaid, or permit or 3 , . 

ſuffer his name to be any ways made uſe of % fur, a 

upon the account or for the profit of any fenaing any 

unqualified perſon or perſons, or ſend any #94 te any 

proceſs to any unqualified perſon or perſons, ——_ th 

thereby to enable him or them to appear, act - , Pare: 

or practice in any reſpect as an attorney, zo appear or 

knowing him not to be duly qualified as 4% as ar at- 

aforeſaid z and complaint ſhall be made . = — 

thereof in a ſummary way to the court from of 

whence any ſuch proceſs did iſſue, and proof 

made thereof upon oath to the ſatisfaction of 

the court, that ſuch ſworn attorney hath of- 

fended therein as aforeſaid ; then and in every 

ſuch caſe, every ſuch attorney ſo offending 

ſhall be ſtruck off the roll, and for ever diſ- 

abled from praCtiſing as an attorney; and in 

that caſe, and upon ſuch complaint and proof Aud he un- 

made as aforeſaid, the court may commit 9w fed per- 


ſuch unqualified perſon ta the priſon 'of aig nts 


mitted. 
court 


——— . = 
* — ene 2 4 "Ew 
* — 3 — — —⅛¾. — — * — = — — — — — 
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court for any time not exceeding: one year, 

| Same ſtat. F. 11. 3 
None but at- Every perſon who ſhall act as a ſolicitor, 
 Formes to prac- attorney or agent, or ſue out any proceſs at 
"> wy general or quarter ſeſſions of the peace, 
W 8 either with reſpect to matters of a criminal or 
civil nature, unleſs admitted an attorney of 
one of the courts of record at Maeſtminſter, 
wnder the pe. ſhall be ſubje& to a penalty of 507. to be 
. nally of 59l. recovered by action of debt, &c. to be com- 
menced within twelve months, with treble 
No attorney to coſts; and if any attorney ſhall permit any 
permit an un. perſon, not being admitted as aforeſaid, to 
qual fiedperſon rake uſe of his name in the courts of general 


4 . or quarter ſeſſions, ſuch attorney ſhall be ſub- 


under the like ject to a like penalty of go J. to be recovered 
forfeit. in manner as aforeſaid. Same ftat. F. 12. 
Provided that nothing herein ſhall extend 
to deprive attornies of the duchy of Lancaſter, 
courts of the great ſeſſions in Wales, or of the 
counties palatine, from acting within their 
reſpective juriſdictions. Same flat. F. 13. 
Noe clerk of No clerk of the peace, or his deputy, nor 
—— any under ſheriff, or his deputy, ſhall act as a 
| citor, attorney ſolicitor, attorney or agent, or ſue out any 
er agent at the proceſs at any general or quarter ſeſſions of the 
. Jeffions, peace where he ſhall execute the office of clerk 
of the peace, or deputy clerk of the peace, 
under ſheriff or deputy, on any pretence 
whatſoever ;z but if any ſuch ſhall act as ſo- 
licitor, attorney or agent, as aforeſaid, he ſhall 
e 21 be ſubject to a like penalty of 50 l. to be 
nally of Sol. recovered in manner aforeſaid. Same ſtat. 


A aa db. ae W  d. * CES _ 


5 §. 14. 
Penalty on per-. By ſtat. 12 Geo. 2. c. 13. §. 7. In caſe 
ſons unqualified any perſon ſhall commence or defend any 
| action, 


in the Court of King's Bench. 6s 

action, or ſue out any writ, proceſs or ſum- hing in coun- 
mons, or carry on any proceedings in the 9 courts. 

ebnet court, in ahy count) in England; who 
is not admitted an attorney or ſolicitor, ſuch 
perſoꝶ {Halt ſorfeit 20 li te he recovered. with 
eoſts by any perſon who ſhall ſue within 
dwelve months after ſuch offence committed, 
im an court of recer . | 
Motion for an attachment againſt a man bes a perſon 
for practiſing as an attorney in the county 274#/e- as an 
court, not being regularly admitted accord- IS — 
ing 10 the ſtatute 2 G00 2. C. 23. the court iber Line 
ſaic if this man had practiſed in their court, gualified ac- 
it would: have been a contempt in him, and cording to the 
they ſhould have granted an attachment ; J. * _ 
but as he has practiſed in another court, it A 
is only a contem̃pt in him to that court; for / not grant 
which reaſon they refuſed the motion, and ar attachment 
left him to be proſecuted for the penalty, as ga bim. 


” 


the' law directs. 2 Barnard. K. B. 277. but leave the 


party to his 
remedy fprovidid by the flatute. 


By ſtat. 2 Geb. 2. c. 23. $. 22. Every Name of attor- 
proceſs for arreſting, and every writ of exe- 77 got OE 
cation, or ſome label annexed, and every ,,,;;. bs 
| warrant upon ſuch proceſs, ſhall before fer- 
vice or execution be ſubſcribed or indorſed 
with the name of the attorney, clerk in court, 
or ſolicitor, by whom ſuch procefs, Ic. ſhall 
be. ſued forth; and where ſuch attorney, &c. 
ſhall not be the perfſon immediately em- 
ployed, then alſo with the name of the attor- 
ney ſo immediately employed; and every 
copy of any writ ſerved upon any defendant 
ſhall before ſervice be ſubſcribed with" the 

: Hs £44 ee ia 8 nate 
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Kea; 1 name of the attorney med em- 
5 * ployed. = 
How far a Mlotion that the defendant 8 bail mightbe 
_w r 20. diſeharged, and the proceſs on which he was 
u, taken ſet aſide, for not being marked with 


duly marked 
21h 1he name the name of the attorney, as the above act 


of the plain- requires; it was agreed that it was murked 


tif's attorn'y, with the name of the perſon, whom the at- 
1 ding 5 torney employed to manage this cauſe for 
the above flat. him; but judge Lee ſaid, that this perſon 
2 Barnard. K. could at moſt be conſidered only as a ſolici- 
B. 79. tor in the cauſe, and the act requires, that the 
| writ ſhould be marked with the name of the 
attorney and ſolicitor; accordingly the court 
made a rule to ſhew cauſe; 2 "WA K. 
G2 ſhewings eur the fact was, that the 
plaintiff had employed one Cunningham as his 
attorney, to ſue the defendant in the Common 
Pleas, which Cunningham accordingly did; 
but afterwards adviſed the plaintiff to di- 
continue that action, and bring one in the 
court of King's Bench, to prevent the defen- 
dant's being able to keep the plaintiff out of 
his money by writs of error, longer than he 
could do if the action was in the King's Bench; 


at the ſame time Mr. Cunningham told the 
plaintiff, that he was only attorney in the 


Common Pleas, and therefore the plaintiff muſt 
employ ſome attorney in this court; accord- 
ingly the plaintiff deſired Mr. Cunning bam 
to employ whom he would for him, which 


Mr. Cunningham did, and afterwards wrote 


the plaintiff word that he had employed. Mr, 
Stone for him. Upon this ſtate of the caſe 


Mr, Fazakerly ſaid, "by ſubmitted it, that Mr. 
3 Stone 


in the Court of King's Bench. 67 
Stone was to be conſidered as the plaintiff's 
attorney in the court of King's Bench, and not 
Mr. Cunningbam; and if ſo, the writ was 
rightly marked with the name of Mr. Stone. 
The court was of the ſame opinion, accord- 
ingly diſcharged the rule. 2 Barnard. X. B. 


The proceedings were ſet aſide for irregu- 4#t9rny's 
larity, in the want of an attorney's name be- — _ 
ing duly ſet to them: it appearing that al- ,,,,,,;,, 

though they had the name of a regular at- 
torney in fact ſet to them, yet it was fo ſet 
without any authority from him. Bur. 20. 

By ſtat. 23 Geo. 2. c. 26. . 15. ©. Any gojjcirers in 
perſon who hath been or ſhall be ſworn, ad- the courts of 
mitted and inrolled, a ſolicitor in any court of *quity may be 
equity at Weſtminſter, as by the 2 Geo. 2. c. eee e 5 
23. is directed, may be ſworn, admitted and fbr er famp. 
inrolled an attorney of the court of King's Bench 
or Common Pleas at Weſtminſter, without any 
fee for the oath, or any Stamp on the parch- 
ment whereon ſuch admittance ſhall be written, 
if the judges of the King's Bench or Common 
Pleas, or any of them reſpectively, ſhall up- 
on examining ſuch ſolicitor be ſatisfied that 
he is duly qualified.” | | 

An attorney of K. B. applied in the trea- 4:1orney of k. 
ſury to be admitted an attorney of C. P. with- B. not to be 
out ſtamps; but upon looking into the above 2% of C. 
ſtatute of 2 Geo. 2. c. 23. wherein no provi- 
ſion is made for an attorney of one court to 
be admitted an attorney of another without 
duty, though there is a proviſion for ſolici- 
tors of one court of equity in other courts of 
equity, and for attornies to be admitted ſolicitors 
\ . F 2 _ without 


new ſtamp. 


N 
* 


I avithout a4 
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without duty, the judges refuſed; to admit 
him. without payment of the duty. Barnes 


r | 
Attorney being ” No attorney, who ſhall be a priſoner, ſhall 
@ priſoner, not jn his own name, or in the name of any other, 
fo practice. commence or proſecute any action or ſuit, 
(except ſuits commenced before his confine- 
ment) and all the proceedings in ſueh action 
or ſuit ſhall be void and of no effect, and ſuch 
attorney ſhall: be ſtruck out of the roll, and 
incapacitated from acting as an attorney; as 
ſhall alſo any attorney permitting him to uſe 
his name. Stat. 12 Geo. 2. c. 13. H. 9, 10. 
Attorney diſ. Attornies diſmiſſed by one court from their 
miſſed one practice, for miſdemeanors, ought. not (after 
e , Certificate) to be admitted to practice in ano- 
. — ther court. Mich. 1654. | 
Cannot force, One cannot force an attorney to, proſecute 
an attorney to or defend a ſuit againſt his will. Co. Lit. 19. 
aa againſt, bit 10 Mod. 263. contra. 
ill. 
One cant re- None ſhall retain an attorney in a cauſe 
| Fain an attor- wherein an attorney WAS formerly retained, 
=9 in « ca/* without. firſt acquainting the attorney that 
e m, was firſt retained, or the ſecondary in the of- 


was formerly 
retained, with. Ice. 


out notice. 


* 


Nor change at One cannot change his attorney in a ſuit 


torney wvithout without good cauſe, and the leave of the 


good cauſe, and court; and the attorney newly coming in is 


roo f the td take notice, at his peril, of the rules where- 
continued. Mich. 1654. 7 Mod. 50. 

Attorney to be The attorney ought to be paid his fees be- 

paid bi: fies fore any other perſon ſhall be admitted to 

4 7 Proceed 


unto the former attorney was liable, had he 


rere enn, rh 


r 
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| ed in the cauſe in which he was for- fre ancthir 

merly retained as an attorney, or he be Com- permitted to 

pelled to deliver up his client's writings and N i the 
ers to ſuch new attorney, or his client. e. 

If the attorney for the plaintiff or defen- I azrorney in 
dant die, pending the ſuit, and the party 4 cau/e die, 
whoſe attorney is dead hath notice given him % -torney on 
of it, and will not retain another attorney to = inns e 
2 oooh may procted, if 
proſecute for him, the attorney for the other e 
party may proceed, and is not bound to hin- attorney is dead 
der his client's cauſe for it. Jen. 179. Style*s have notice. 
Prat. Reg. 13. * | en: 

One 6. Fa: PU in an action of debt, Warrant of 
made a warrant to an attorney to acknow- eng to con- 
ledge a judgment for him, and was there- 2 7 
upon diſcharged; bur afterwards he revoked 3 attorney 
the warrant of attorney before the judgment ordered to 
was confeſſed ; the court obſerving the cun- Plead non ſum 
ning practice, commanded the attorney to 3 
plead non ſum informatus, to the intent that 
the judgment might be entered, and the 
judges ſaid they would defend the attorney 
againſt the party, if he brought an action 
againſt him. Fil. 1 Car. 1. Anonymus 
Latch 8. | | | 

The plaintiff in a judgment upon receipt Tarrant of 
of the money, made a letter of attorney to ern te 
acknowledge ſatisfaction, but before ſatiſ- ere 
faction acknowledged revoked his warrant: % 8 
It was moved that the attorney might pro- dered, that no 
ceed, and that the court might ſave him proceeding be 
harmleſs; the court gave rule, that no pro- 1%. judg- 
ceedings ſhould be upon the judgment with- uz. 
out motion Erſt made in court for it. Hil. 

14 & 15 Car. 2. B. R. Mariſer v. Shelh, 
T. Raym. 69, | 5 

1 F 3 Per 


* * 
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WWarrantts Per Holt C. J. By the courſe of the court 
confeſs a judg« a warrant of attorney to confeſs a judgment 
ment not revo js not revocable, and the court will give 
_ leave to enter up the judgment, though the 

party does revoke it. Hil. 1 Ann. B. R. 
Oades v. Woodward, Salk. 87. 2 R. Raym. 

830. Farr. 2, 93. 
D-terminable The authority given by a warrant to enter 
by death of the up a judgment determines by the death of 
pary3 =, . the party. 1 Vent. 310. Salk. 87. But if 
ORR the party dies in the vacation, the attorney 
judgment may may enter up the judgment that vacation as 
be entered of of the precedent term, and it is a judgment 
precedent term. at the common law as of the precedent term, 
I 718, thoughit be not ſo upon the {tatute of frauds 

2, 1081, | ' 

1. (29 Car. 2. c. 3.) in reſpect of purchaſers, 
Andrews 53. but from the ſigning. Hil. 1 Ann. B. R. 
1 Barnard. Salk. 87. 2 R. Raym. 766, 849. Far. 
357,458, 2, 93. T. Raym. 18. Show. 91. Of en- 
Ty tering judgments nunc pro iunc, vide 1 Str. 
6939 427. 
Determinable If a feme ſole give a warrant to confeſs a 
&y marriage of judgment, and marry before it be entered, 
* the warrant is countermanded, and judgment 
8 ſhall nr be entered up againſt huſband and 
wife; for that would charge the huſband. 
Paſ. 9 V. 3. B. R. Salk. 399. See Salk. 

117. Farr. 53. Show. 91. Andrews 53. 
Retainer by A retainer of an attorney of the Common 
an attorney of Pleas by an attorney of the upper bench, and 
C. F. an, e converſo, ſhall be a ſufficient excuſe to the at- 
e297  torney 1o retained, acting according to ſuch 
ſulficieat er. retainer, and the attorney ſo retaining with- 
aur. out warrant from the party, ſhall be liable to 

puniſhment. Rule Mic b. 1654. 


Tae 


TIO 
6 6 — 


* 


in the Court of King's Bench. ag 

The attornies ought to be governed in the Alttornies is 
ordinary manner of their practice by the ma- % men 
ſter of the office; and if any difference ariſes {OE 2 e 
between them, he is to hear both parties, and vn — 
to order the matters in difference between her. 
them, and they are to ſubmit to him; for 
the court is not to be troubled but in extraor - 
dinary and difficult matters of proceeding. 

No under: ſheriff ought to, be an attorney Unger geri 
for it is often the cauſe of increaſing: of ſuits, engt not 1 
and alſo a hindrance in diſpatch of clients 7% ce 95 2» | 


cauſes,by-reaſon of his double-capacity, and 37. 9, Ge 
intereſt and great power he may have inthe; 
county here he is under ſheriff; it is alſo, 
> tat. 1 H. 5. C. 4. Rule Mich. 
1 4. ic mn xr 
| Such attornies as have not been attending 4:torney loſes © 
their employ ments in this caurt by the ſpace % privilege 
of one year laſt paſt, unleſs hindred: by lick - non atien- 
neſs, ſhall pot be allowed their privilege: of 
attornies. Rule Mich. 1634. 
CCC 


* 


T — n 
- un 


An Attorney of this court brought an action onthe An aztorncy, if” 
caſe. for ſcandalous. words ſpoken in Northumberland, he dries not de- 
and laid the venue here by virtue of his privilege ; a clare as ſuch, © 
motion was made that the venue might be changed, be- 2nd bas not at- 
cauſe the plaintiff hath not atteaded the court theſe 10 729d, & c. 
years, neither hath he declared 3s. an attorney, and by Hall not hawe 
his non-attendance he hath loſt his pr ivilege 3 to which the frivilege of 
Ehn ch. juſt. agreed, and ſaid, that by the new rules his laying the ve- 
privilege is loſt if he have not attended within a year, „ne in Mid- 
therefore let the trial be in Northumberland. Paſch. dleſex. 
1656. B. R. Ridliy v. Carr. 2 Styles, a MS. fol, 3. a. 
_ Flea of Privilege ſuable by bill, and not by writ in 
C. B. Demurrer. Defepdaat did not alledge he had 
any clients, or that he proſecuted or defended any cauſes 
when the action brought, cited Raft. ut infra.” Cur : 
. | As 


1 


72 Ehe Attomey's Pꝛalkicc 
Nr „o AH ur An attorney is not bound to diſtouer and 
bis client's af- give in evidence thegontents of adeed ſhewed 
fairs, 3 him by his client, nor any letters received 

| From his client nor any inſtructions given 
him by his client, unleſs he will. 

Attornies pay- Attornies pa ing to the clerk of che decla- 
ing 28. 4 rations his fee of 2 . a 1 _y any 
rern, may time not being prevented by rule of court 

| fleets: for that — file or ſearch the files for 
fearch files any declarations, without paying any thing 
gat. forthe ſam e: 94 BY. 
To attend the Upon notice given to any attorney of this 


court on mo. court, to attend the court upon any motion 


| hag: to be made, if he ſhall negle to appear, he 
| ſball pay 10 f. to the box. Paſi\2656./!Paf,- 
i 14 Car. 2. oboe ed Re 
| To attend tb Every attorney of this court ſhall per ſonally 

| maſter on re- attend the maſter; at times by him to be pre- 


ferences. fixed, upon notice thereof to him given. to 

examine cauſes that ſhall be in reference be- 

fore the maſter; and every attorney making 

| default, ſhall for ſuch default forfeit 105. 
it SD. ns oO 8 
Undertakingto An attorney accepting a warrant, or ſub- 
* 0 Nur ſeribing a proceſs, declaration, or warrant, to 

. Pop appear, ſhall be compelled to cauſe an appear- 

angce to be entered, or liable to an attach- 

| maent, or put out of the roll, as the caſe re- 
| quires, and the party ſhall not be received to 

countermand ſuch appearance after his re- 


— 4 ® 
1 


LA - 


as. . 


+ of Of” ny 


As long as he is an attorney upon record he ought to 
have privilege, and if not qualified to be an attorney, 
the court may be moved to ſtrike him out of the liſt, 
Lutww.,1667. Moor 123. Cro. Eliz, 392. I Lev, 
262. Raſt. Ent. 469.6. pl. 1, 2, 3, 6, 8. 9. : 


in khe Court ok King's Bench. 7 
taiaer. Mich. 1654. Salk. 86, 87. 5 Mad. | 
205. 6 Aa. 16, 425, 66. Comb. 2, 2 5 
Por the prevention of Maintenance and Not to be Ieff 
brocage, no attorney ſhall. be leffee in an ce in gjectment 
ejectment, Mich. bt No attorney of chis 94% Pet 
or any other court to be bail in any action de- 
pending in this court. Mich. 1654. Mich. 

1 2. Nor a commiſſioner to- take bail. 
Stat. 4 W. & M. c. 4. „ Hot 

An attorney of this or any other of the Where may 
courts at Weſtminſter may practiſe in any infe- Practice in as 
rior court, unleſs excluded by charter or pre- #77 court 
ſcription. 1 Vent. 1 1. 1 Sid. 4 10. 2 Keb. 

4%. I Med. g. ro. Car. Prowſe's cafe. 

Tg Car. 1. Dircofgeaſe, Stat. 6Geo. 2. c. 27. 

§. 2. 

A man eannot a on both: ſides, Cannot be ar- 
even though both parties conſent.” Farefl. 47. b on both 

The authority of an attorney continues un-, Inne bis 
til judgment, and for a year and a day after- mae 8 
wars, to ſue out execution, and for a m tinues. 
time, if the execution be continued. 

The conſent of the attorney will many Attorney's con- 
times bind his principal, as in 1 Salk. 86. 3 u bis 
Aftion ſur aſſumpſit; plea Non aſſumꝑſit infra f 
ſox © annos; replication, and judgment for 
want of a rejoinder: The plaintiff's attorney 
conſented to waive the judgment, and accept 
the rejoinder; but the plaintiff} afterwards 
being informed of the matter, ordered his at- 
torney to inſiſt on the judgment, which he 


| E ge did: a cur the court on 
motion 


—M' 


2 « 
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An attorney may be bail, if an 8 &c. 
though contrary to the rules. 8 Med. 338. 


— Att IG. - 
* 3 — 
he N , " 4 
8 a — — — W 2 ** 
— r — 3 5 4 — 
WT — 2 > 8 I . E 
5 F I * 
* 2 . 


7* The Attozney's Pꝛadtice 
riokion held the attorney to what he. bed 
; | conſented, which bound the plaintiff. of; 
whom they could take no notice. Carib. 
412. 1 Salk. 50. The attorney's conſent 
to ſtand to an arbitration will bind his client; 
but 8 Co. 58. Cro. Fac. 211. an attorney 
Retrarit muſt cannot enter a retraxit, becauſe that is a per- 
be in propria petual bar, and in nature of a releaſe, and; 
* rr __ therefore muſt be in propria perſona. 1 Salł. 
gene Le 89. He may remit wars, e 2 R. Kapu. 
1142. 
His privilege An attorney of this court is not to 1 
75 5 and jn any other court, nor held to ſpecial bail in? 
ee, any action, and may ſue by attachment of 
privilege. 2 R. Raym. 1142. If he ſues by 
n he waives his privilege. 2 Str. 837. 
Prvilgeis An attorney of the Common Pleas was ſued 
an ation * in this court in an action gui tam, Sc. on a 


1 nal ſtatute, and was allowed his privilege, 
3 "pens it was at the ſuit of the. party. 1. He: 
might be nonſuited. 2. He might pray a 
Hales without a warrant from the attorney. ge- 
neral. 3. It ſhould not determine by the de- 
miſe of the king. Skin. 549. Sed qu. for 
if the plaintiff enter a retraxit, yet the king 
may proceed. 1 R. Raym. 27. Salk. 30, 543. 
mot in the But an attorney ſhall not have his privilege. 
4irgs fult: inthe king's ſuit. 1 Rot. Ana. 
rer à real Nor in a real action. 1 Saund. 67. Ci. 
action; Hiſt. C. P. 169. 
er when he Nor when. = ſues or is ſaed in ny \* 6 | 


Fucs, or is ſued ag * heir, executor or adminiſtrator. Hob. 
in auter Cot. 197. 1 Salk. 2, 7. Latch 199. Gilb. Hiſt. 
316. C. P. 170. 

Nor awhen Nor in an action where he joins, or is 


Joined with Joined with another. 1 Vent. 298. Dyer 
anther, | % | oe 277. 


in the Court of King's Bench. 
277. Godb. 10. 2 Rol. Abr. 275. Gilb. 
Hiſt, C. P. 171. 


Nor in an action at the ſuit * cha Nor at the 
- ſuit of another 


Nor unleſs there be the ſame: remedy in 1 1 


this court; as where money is attached in /ame remedy 
his hands by a foreign attachment in London. bere. 


attorney. 2 Mod. 298. 2 Rol. Abr. 274. 


1 Saund. 67. 2 Keb. 346. Comb. 427. Gilb. 
Hiſt. C. P. 169. 


If an attorney of this court be choſen a Privilege fried 
conſtable, he may have a writ of privilege being 2. | 
for his diſcharge, even though there be a ſpe- 


cial cuſtom for-perſons to be choſen into that 
office, in reſpect. of their eſtates, or other- 


wiſe; for no cuſtom ſhall be intended to be 


more antient than that of this court. Cre. 
Car. 283, 389. Ney 112. March 30. 1 Mod. 
13. 1 Vent. 16, 29. 2 Keb. 477, 508. 
1 Lev. 263. Raym. 179. Not to ſerve on 
Juries. Trials ger pais, c. 7. F. 3. ſed vide a 
jury of attornies, 30 Aff. 19. and attornies 


were ſworn as an inqueſt on the late commiſ- 


ſions to inquire touching the officers of the 
ſeveral courts of juſtice, their fees, Sc. The 


like has been done on former inquiries touch- 
ing the ſame matters. For various Writs of 


Privilege, vide Towuſend's Tables 4523 453 
Cornwall's Tables 432, 433. | 


Motion 


4 


"MF apprehend this is not to be underſtood of an attor- 
ney of the ſame court. Two attornies B. R. arreſt each 
. Other by Latitat, and inſiſt upon bail; but privilege al- 
lowed. Paſ. 21 Car, 2. Lane and Humphins. Et wide 
2 Str. 1141. But ſee the true dittinction i in Barnes 
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76. The Attozney's Pꝛattice 
Net to put I Motion, that an attorney going to Ireland 
bail tho' going might put in ſpecial bail, denied. x Mod. 10. 
70 Ireland. Conuſance of pleas is not to be granted 
Ns eee, againſt an attorney of this court, if he ſues 
7 earagainſt by writ of privilege. An act of parliament 
_ cannottakeaway his privilege without expreſs 
words, Lit. Rep. 304- 3 Lyon. 149. 2 D. 
£292. C. ne 
Male practice, Male practice or . in a attor- 
bow fun. ney may beexamined in a ſummary way, and 
* he is puniſhable. either by attachment, com- 
| mitment, or being ſtruck out of the roll. 
Committed for An attorney was committed for ſuing out 
ſuing out a bill a bill of Middleſex againſt the counteſs of Hun- 
8 tingdon. 1 Vent. 298. "FOR e 27 * 
— 2 Stra. 1094. | 
Cannot bring. An atiorney ſhall not commence an action 


action "till a for fees, charges or diſburſements, until the 

month after expiration of one month or more after he 

[bill delivered. ſhall have delivered to the party to be charged 

_ therewith, or left for him at his dwelling- 
houſe, or laſt place of abode, a bill (a) of 
ſuch fees, Sc. written in a common legible 
hand in Engliſh, (except law terms and names 
of writs) and in words at length (except times 
and ſums) ſubſcribed with his proper hand. 
Stat. 2 Geo. 2. c. 23. 

An attorney may write his bill of fees, &c. 
with ſuch abbreviations as are now commonly 
uſed in the Engliſh language. Stat. 12 Geo. 2. 
c. 1 3 §. 6. | And 


r * — — A Mt AS 200 — — 


(4) That ſo the Jinks may have an e of | 
| Lig into it before he is run tb any further expence. 
S:ra. 633. Heretofore it was a common thiag for an at- 
torney to deliver in his bill at any time * the ſuit : 
Barnard, K. B. 316. | 


fn the Court of King's Bench. 77 

And upon application to the lond-chancel- Bill to be re- 

t, Sc. ot unto a judge, Sc. of any of the /*rred to be 
ſaid courts reſpectively, in uhich the huſineſs . 
er the greateſt pant in value ſhall have been 
tranſacted, and ſubmiſſion of the party tO pay 
what upon taxation ſnall appear due, the ſaid 
hill ſhall be referred (though; no (4) action 
cemmenced thereon) to be taxed: without (c) 
any money being brought into court; and 
if the attorney ſhall refuſe or neglect to at- 
tend, the officer may tax the bill e parte, 
(and pending ſuch reference, no action to be 
eommenced for the ſaid demand ;) and upon And what 
the taxation, the party ſhall forthwith, pay ſound duc, to b 
the ſaid attorney the whole ſum found due ” 
thereon, or in default thereof ſhall. be liable 
to: an attachment or proceſs of contempt, or 
other proceeding at the election of the atior- or /iable to at- 
ney, as the party was before liable unto ; and lachen, &c. 
if on the taxation it ſhall be found that the 
attorney has been over-paid, then the attor- If the attorney 
ney ſhall forthwith refund, and pay to the be over paid, 
party all ſuch money as the officer ſhall cer- Hud; 
tify to have been ſa over-paid, or in default 
thereof be liable to an attachment or proceſs , J;.41- 75 ae- 
or contempt, or ſuch other proceeding, at tachment, &. 
the election of the party, as he would have 

: | been 


— —— 


(5) See Salk. 89. pl. 10. TS 

(c) The late lord chan King declared, the year be- 
fore the paſſing of this law, that he firſt introduced the 
practice of bringing money into court at law, when he was 
ch juſt. of C. B. and that ſame rule afterwards obtained 
in K. B. for the party being ſtopt from ſuing at law, he 
thought it reaſonable that the attorney ſhould have ſecu- 
rity for his money. Moſeley 68. N. 40. 


* 
- 
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** been in caſe this act had never been made; 
Cofti of taxa. and the court is to award the coſts of the tax- 
tis. ation to be paid according to the event there- 

n+ of, that is to ſay, if the bill taxed be leſs by a 
fd, es fixth than the bill delivered, the attorney is to 
w_ 3-17 41;. pay the coſts. If it ſhall not be leſs, the court 
wered, attor- to Charge the attorney or client according to 
ney to pay coſis. the reaſonableneſs or unreaſonableneſs of the 


if not, attor- bill. Stat. 2 Geo. 2. c. 23. N 
wey or client, : | 


according to the 


5:aſonablensſy, But that ſtatute ſhall not extend to any bill 
of the bill, of fees, charges and diſburſements, that ſhall 
become due from any attorney or ſolicitor to 
any other attorney, ſolicitor, or clerk in court. 
Stat. 12 Geo. 2. c. 13. $.6. nor where an at- 
torney is executor. Comb. 348. Andr. 276. 
3 Vin. Abr. 308. pl. 7. or adminiſtrator, 
Barnard. K. B. 433. nor to a ſpecial agree- 
ment, 2 Barnard. K. B. 164. this act may be 

given in evidence. 12 Vin. Abr. 76. pl. 71. 
In order to be admitted an attorney of this 
court, you muſt make an affidavit of having 
faithfully ſerved the whole term of five years 
mentioned in your articles; then take that 
part of them executed by your maſter tq one 
of the judge's chambers in Serjeants Inn, 
Chancery lane, who will examine you as to 
your qualifications to be admitted, You mult 
get one of Mr. Owen's clerks to attend the 
judge with the original affidavit of the due 
execution of the articles. Some day in term 
you muſt attend Wetminfter- Hall to be ſworn, 
you then get your admiſſion engroſſed on a 
treble 40 5s. ſtampt piece of parchment, and 
ſigned by the judge before whom you was 
examined. - The expences out of pocket are 

about ſeven guineas. 


in ins Cokift ot King's Bench. . 79 


D e ite of , 71 
"Of s the 3 terms. 


"HE terms are certain portions of the Defoaltion, * 
year, in which only the king's juſtices 
hold plea in the high temporal courts, of 
cauſes belonging to their juriſdictions in the 
place thereto aſſigned, according to the antient 
rules and cuſtoms of the kingdom. 

The word terminus is of the Greek Tiqua, , Derivation 
which ſignifieth the bound, end or limit of 
a thing, here penculanty of the time for law 
matters. | 

The ſpace between the terms is named Vas Vacation. 
cation, 4 vacando, as being leiſure from law 
buſineſs. 
| The word ferm is ſometimes uſed for the 
whole ſpace, including the day of eſſoin, ex- 
ception and reborn breviam, ſometimes and 
moſt commonly excluding theſe from the 
firſt ſitting of the judges in full court, (which 
is the firſt day of appearance) and this is 
called full term by the flat. 32 Hen. 8. c. 21. 
and ſtat. 16 Car. 1. c. 6. as though the part 
precedent were but n denen Poilne term, 
or introitus termini. 

The eſſoin-· day from eſſoine, « or exonnie, ex-. Ear day, 
cuſe, a kind of imparlance, licentia interlo- 
quendi, or a craving of longer time, is in 
law the firſt day of term; but in common 
parlance, the firſt fitting of the judges in full 
court 1s the firſt day of term; ſo where a 
promiſe was made on the day after the efſoin- 
day of Trinity-term, to deliver an indenture 
1 8 the end of Trinity term then next en» 
oF ſuing Tot 
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80 The Attoxtey's ice 
ſuing, it was held that it ſnould be delivered 
that term, and not that time twelye months, 
Biſhop and Ha#court, Cro. Eis. 310. Sav. 
124. 1 And. 240. 1 Leon. 210. 5 Co. 37. 
2 Danv. Abr. 225. p 12. 3 Danv. Mr. 46. 
p. 3. A judgment relates to the eſſoin-day, 
which is the firſt day in law, and not to the 
quarto die poſt, which is but a day of grace; 
ides a judgment of Hilary tenm had prece- 
dence of a ſtatute acknowledged on the 22d U 
day of Fanaary. Stamford v. Cooper, Cro' Car. 
102. Het. 72. Hyatt. g5\: Vide Dyer 200, | 
361. 34 H. 6. fo; 20. 22 M 7. fo. 2. 

In Eaſter term all the eſſoin- days of every 
return are Sundays, except the laſt, which is 
in craſtino aſcenfionis Domini; and fo are all 
the eſſoin-days of Trinity term, except the 

; firft, which is in craſtino Sante Trimtatis. 
Ofibe return. All the returns in the four terms are either 
in craſtino, in offabis, in quindena, or quin- 
decim dies, in tres ſeptimunas, in unum men- 
ſem, or in quingue ſeptimanas, of their reſpec- 
tive feaſts. Every ocave and quindena is in- 
cluſive of the firſt and eighth, or fifteenth 
day. Salk: 626. 6 Mod. 2 50. The ov 
is the ſame day week with its feaſt- day; the 
quindena the ſame day fortnight; the tres ſep - 
timanas the ſame day three weeks ; the unum 
menſem the ſame day four weeks; and the 
guinque ſeptimanas the ſame: day five weeks 
with its feaſt-day. 

Of the days of the month, on which the 

returns of the: moveable terms are, the court 
Is not obliged to take notice. 1 Lev. 196. 

| Michaelmas Micbaelmas term begins on the ſixth day 
N + t 
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in the Court of King's Bench. 
the ſeventh, (its eſſoin day being the third 
day of November, the morrow of All Souls) 
and ends on the twenty-eighth day of No- 
vember, if it be not a Sunday, but if a Sunday, 
then on the morrow following. This term, 
before the ſtatute 16 Car. 1. c. 6. began on 
the ninth day of OZober, and had eight re- 
turns, which by that ſtatute were reduced to 
ſix, and have ſince by the ſtatute 24 Geo. 2. 
c. 48. been reduced to four returns. 
It.appears by a fine taken at Norwich, 
18 H. 3. that this term was then holden there, 
and began within the octaves of St. Michael; 
for the note of it is, Hæc eſt finalis concordia 
fatta in curia domini regis apud Norvicum die 
Martis proxima poſt feſtum Sancti Michaelis an- 
no regni regis Henrici filis regis Jobannis 18. 
Coram Tho. de Mulet, Rob. de Lexinte, Oli- 
vero, Sc. I obſerve, that the Tueſday next 
after St. Michael can (at the fartheſt) be but 
the ſeventh day after it; and yet it muſt be a 
day within the octave, whereas before the az. 


16 Car. 1. c. 6. the term was not till the 


third day after the octave; that ſtatute took 
away two returns from this term, viz. In oc- 
 tabis Sancti Michaelis, and A die Sancti Mi- 
chaelis in quindecim dies. | 


Hilary term begins the three and twentieth Hilary term. 


day of January, if not Sunday, and then on 
the four and twentieth, and is always that day 
eight weeks on which Michaelmas term ended; 

its eſſoin- day is January the twentieth, and it 
ends the twelfth day of February, if not Sun- 
day, and then on the next day, which always 
happens on the ſame day of the week on 
which Micbaelmas term began. 


Hilary 
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Eaſter term. 
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The Attozney's Pzafffce 
Hilary term formerly began at octabis Epi- 
phanie, that is, on the 13th day of January, 


and ended at che Saturday next before Septua- 


geſima. 

Eaſter term begins the Wedneſday fortnight 
after Eafter day, its efſoin-day being the Sun- 
day be fore, but held on the Monday, and ends 
on Monday before Whitſunday. 

Eafter term formerly began at octabis Paſ- 


che, and ended before the vigil of 5 Aſ- 


cenſion. 

Trinity term begins the Friday * Tr Trinity 
Sunday, although that day ſhould happen to 
be the feaſt of St. John the Baptiſt, on the 
ewenty-fourth of June, for the term muſt be- 
gin on the Friday next after Corpus Cbriſti day, 
by far. 3 2 H. 8. c. 21. Cro. Zac. 16. its eſ- 


ſoin yen, is the Monday before, it ends on the 


Wedneſday fortnight after it begins, unleſs ir 
happens to be on the twenty-fourth of June, 
and then on the day after; and the term muſt 
be adjourned on the Tueſday to the Thurſday 


following. 


Before the fat. 51 Hen. 3. ſtat. 2. this 
term began in o#ab. Pentecoſtes, which is the 
day after Trinity Sunday; but by that ſtatute 


this term appears to have had the following 


returns, Viz. 1. In the utas Trinitatis; 2. In 
quindena Trinitatis; 3. In craſtino of St. Jobn 
Baptiſt; 4. In the utas of St. Fobn Baptiſt; 
and 5. In" quindena of St. Jobn Baptiſt ;, ſo 
that this term then ended about the 12th of 
July. The flat. 32 Hen. 8. c. 21. gave this 
term its former beginning, and enacted, that 
it ſhould have only four common days of re- 
turn, viz. 1. In craſtino Sante Trinitatis 

(which 


in the Court of King's Bench. 

(which is the ſame day with In oHñabis Pente- 
coftes) ; 2. In oftabis Sanctæ Trinitatis; 3. In 
quindena Santtæ Trinitatis; and 4. A die 
| Sanfte Trinitatis in tres ſeptimanas, taking 
away the returns of In craſtino Sancti Joban- 
nis Baptiſte, oftabis Santi Jobannis Baptiſæ, 
gquindena Sancti Johannis Baptiſte; and 
alſo enacted, that this term ſhould yearly be- 
gin on the Monday after Trinity: Sunday, for 
the keeping effoins, profers, returns, c. and 
that the full term ſhould yearly begin and 
take its commencement the Friday next after 
Corpus Chriſte day; and that the fourth day 
of return, called A die Sane Trinitatis in 
tres. ſeptimanas, ſhould have his return with 
the fourth day, as is accuſtomed in other like 
days of return, .. a 
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88 The Attozney's Pꝛadtice 
Dies non juri- In theſe terms the following days are dies 
dici. non juridici: The ſecond day of February, 
being the feaſt of the Purification, in Hilary 
term; Aſcenſion-day in Eaſter term; and 
the twenty fourth day of June, being the 
feaſt of St. John the Baptiſt, if it happens in 
Trinity term, (unleſs it happens on Friday 
next after Trinity Sunday, for then it is dies 
Juridicus by the ſtat. 32 H. 8. c. 2 1. Far. 17.) 
and writs returnable on any of theſe days are 
not good. 
Of be feafl of The eleventh day of November, being the 
St. Martin in feaſt of St. Martin in Michaelmas term, can- 
— "om not be ſaid to be in or upon any return; and 
if a writ be made returnable on that day, it 
muſt be returnable on Thur/day the feaſt of St. 
Sed vide flat. Martin, or any other day of the week it falls 
16 Car, 1-0. on; And if returnable the day after, it muſt 
be on Friday the morrow of St. Martin; for 
between the morrow of All- Souls, which is 
the third day of November, and the morroẽ- 
of St. Martin, which is the twelfth day of 
November, one day of the week falls out 
twice; ſo that if the morrow of All. Souls 
falls on a Monday, the next day is Tueſday 
next after the morrow of All- Souls, and the 
next Tueſday will be Tueſday the feaſt of St. 
Martin, and ſo yearly, according to the day 
of the week on which the feaſt of St. Martin 


hap | ns 
Proceſs by Bill very bill of Middleſex, writ of latitat, alias 
returnable on capias, pluries capias, habeas corpus ſuper cepi 
© day certain. corpus, habeas corpus ad faciend' & recipiend', 
and all other proceſs thereupon, both before 
and after judgment, muſt be returnable on a 
day certain z as on Monday next after the 
morrow 


in the Court of King's Bench. 89 
morrow of All- Souls, and may be returnable 
on an eſſoin, or general return- day in the 
term-time; but then the day of the week 
muſt be expreſſed, as on Friday in eight days 
of St. Martin. | | 

All writs of capias, alias and pluries By original on 
grounded upon originals out of Chancery, and æ general re-. 
all writs ſubſequent thereto, to the outlawry, “* 
writs of ſcire facias quare executionem non & 
ad audiendum errores, upon writs of error out 
of the Common Pleas or other inferior courts, 
writs of capias ad ſatisfaciendum, Feri facias, 
and other judicial writs after judgment af- 
firmed, de retorno habendo, capias in wither- 
nam, and all other writs and'proceſs grounded 
upon any recordari facias loquelam, audita que- 
rela, accedas ad curiam, capias fi laicus, and 
every other judicial writ out of Chancery, 
muſt not be made returnable on a certain day, 
but on a general return or eſſoin- day, abicun- 
que, as on the morrow of All- Souls, where- 
ſoever we ſhall then be in England. There 4nd 15 days 
muſt be fifteen days between the teſte and ue, 2 
return of ſuch writs, except as follows. On 

By fat. 16 Car. 1. c. 6. F. 7. it is enacted, Except & flat. 
that the day of return, called craſtino aſcenſi - 
nis Domini, ſhall be a good return notwith- 
ſtanding there be not fifteen days between the 
quarto die of the ſaid return of craſtino af- 
centionis Domini, and the eſſoin- days of the 
return of craſting Sanctæ Trinitatis. 

By the ſecond ſtatute of 13 Car. 2. flat. 2. Aud by 2 flat. 
c. 2. H. 7. it is enacted, That in all perſo- 13 Car. 2. 
nal actions, and in all actions of ejectment de- ſtat. 2. c. 2. 
pending by original writ, there ſhall not need 
to be fifteen days between the teſte and re- 

| turn 
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turn of any writ or writs of venire facias, ba- 
beas corpora juratorum, or diſtringas juratores, 
eri facias or capias ad ſatisfaciendum, and 
that the want thereof ſhall not be error. But 
§. 8. not to extend to any writ of capias ad 
ſatisfaciendum, whereon an exigent after judg- 
ment is to be awarded, nor to a capias ad ſa- 
tisfaciendum againſt the defendant, in order 
to make the bail liable. 

Writ referred to maſter, for that it was re- 
turnable next after weeks of St. Michael, 
without mentioning how many weeks. Bar- 
nard. K. B. 374. that the return of the writ 


was not ſigned by the ch. juſt. no objection. 
2 Str, 1063. 


Writ delivered to ſheriff cannot be return- 
ed to the plaintiff unleſs ſuper ſedeas procured 
before return. 2 Lil. Abr. 877. 

Attachment for reſcue muſt be made re- 
turnable at a general return. Str. 624. 

Delivery of writ into the ſheriff*s office is a 
good arreſt of a ſneriff's bailiff. 2 Barnard. 
K. B. 60. i 

Writ without a tee, or teſted on Sunday, is 
not good. 2 Lil. Abr. 874. (D) Latch 11, 
11 | 

If the King dies in the morning, all proceſs 
ſhall be in his name all that day, and not in 
the name of the new king. 20 Vin. Abr. 
266. (C) pl. 1. Wy 

Writ ſued out in long vacation, out of 


term time, is a void writ, Ld. Raym. 4. 2 


Ld. Raym. 1557, 1558. Fitzgib. 66. pl. 12. 
unleſs teſted the laſt day of the precedent 
term. 2 Bur. Rep. 967. Cr. Jac. 56 1. Pl. . 


S.. 55 
4 | Of 


in the Court of King's Bent. 91 


Of worits, 
THE uſual leading proceſs when the ac- Laing pro- 
tion is firſt commenced in this court, ch when by 
and not by original out of Chancery, nor i. 
brought from any inferior court by writ of 
error, habeas corpus, certiorari, or recordari 
facias Toquelam, is a bill of Middleſex, which 
you are to make out in this form : ; 
A writ cannot be ſued out in Mech. term, 
and made returnable in Eaſter term follow- 
ing, becauſe in ſuch caſe Hilary term will be , 
entirely miſſed, which is irregular, and the 
cauſe is out of court. Salk. 273. 2 Bac. 
Abr. 234. 2 Rol. Rep. 442, 443, 444. : 
Cro. Eliz. 467. pl. 17. 2 Ld. Raym.-775. 
19 Vin. Abr. 225. pl. 3. and Notes. 


Middleſex, to wit, It is commanded to the 4 5/1 of Mid- 
ſheriff, that he take William Cave and * dleſex. 1 
Richard Roe, if they may be found Þ in his ; 5 
bailiwic, and keep them ſafely, ſo that he * 
may have their bodies before the lord the 
king at Weſtminſter, on Monday next after 
the morrow of All- Souls, to anſwer Ferdi- 
PE | ING, nanao 


 -* Richard Roe, or John Doe, are put in when there 
is but one defendant, to make it agreeable to the printed 
blanks, which are always in the plural number. 
+ The words if they may be found in his bailiwic“ 
omitted in copy of writ as well as writ itſelf, does not 
make either of them void. Barnard, K. B. 375, 


* 


The Attozney's Pꝛadtice 
nando Hoare in a plea of treſpaſs *; and that 
he have there then this precept. 
By bill. 
Lee. 


A bill of Middleſex is only a precept, not 
a writ, 2 Str. 1069. it cannot be returnable 
the ſame day it iſſues, 2 Ld. Raym. 772. 


2 Salk. 421. pl.6. 7 Med. 12. it hath only 


a return, and no zeſte. 2 Sid. 129. 2 Ld. 
Raym. 772. it is not uſual to inſert in the 
bill of Middleſex on what account, or in whoſe 
right, the party ſues, as in the caſe of execu- 
tors and adminiſtrators, the caſe of an aſ- 
ſignee of a bail-bond, and the like, where the 
proceſs is only to anſwer to A. B. 2 Sir. 
1432. | tas 
Put the attorney's name, and the day it 
was ſigned, on the back. And then write a 
note for the office thus : 


Middleſex, to wit, Bill for Ferdinando Hoare 
againſt William Cave, treſpaſs, returnable on 


Monday 


r 
— — äÜmüwUͤ.. — — — 


* A bill of Middleſex was, to anſwer to the weavers 
company, and the declaration was in the name of the 


company, qui tam for themſelves, and the poor of a 


pariſh where the offence was committed: it was moved 
to ſtay proceedings, becauſe the declaration differed from 
the proceſs; but the court held it right, it not being 
uſual to inſert in the bill of Middl:/ex on what account, 
or in what right the party ſues, as in the caſe of execu. 
tors or adminiſtrators, the caſe of an aſſignee of a bail= 


bond, and the like, where the proceſs is only ad re- 


Jpond:ndum A. B. 2 Str. 1232. 


in the Court ok King's Bench. 
Monday after three weeks from the day of 
St. Michael. | 
Robert Richardſon, 
20th OFober 1768. 


You pay ſix-pence in term, and ten-pence 
in vacation, for ſigning it. 

If the defendant is to be held to bail, you 
are to add in the writ after the word treſpaſs, 
and before the word and, an ＋ acetiam billæ, 


in one of the following forms, according to 


the nature of the caſe. 


As alſo to a bill of the ſaid F. H. againſt De. 


the ſaid W. C. for one hundred pounds of 
debt, according to the cuſtom of the court of 
the lord the king, before the king himſelf to 
be exhibited. 


As 


— 


+ The acetiam bille was firſt introduced by the fol- 
_ lowing ſtatute. : 
No perſon , who ſhall be arreſted by colour of any pro- 


ceſs out of the King's Bench or Common Pleas, in which 


proceſs the cauſe of action is not expreſſed particularly, 
and for which the defendant is bailable by the far. 23 H. 
6. c. 10. ſhall be compelled to give ſecurity for appear- 
ance, in any penalty exceeding 40 J. Stat. 13 Car. 2. 
flat. 2. F. 2. 8 

This act ſhall not extend to arreſts upon any writ of 


capias utlagatum, attachment upon reſcous, or attachment 


upon contempt, or of any attachment of privilege at the 
ſuit of any privileged perſon, or of any other attach- 
ment of contempt iſſuing out of either of the ſaid courts ; 
but no ſheriff, &c. ſhall diſcharge any perſon taken upon 
any capias utlagatum, without a /uperſedeas firſt had; 
and upon the ſaid writs of attachment, ſuch courſe ſhall 
be taken for ſecurity for appearance as hath been uſed. 
Same flat. §. 4. 


93 


94 


Aumpſit. 


Treſpaſs. 


Detinue. 


Trover. 


Cro. Jac. 667. 


Covenant. 


Debt upon a 


The Attozney's Pꝛadtice 
As alſo to a bill of the ſaid F. H. againſt 


the ſaid . C. for 1001. 8 promiſe, ac- 


cording to, &c. 
For taking and carrying away the goods 


and chatrels of the ſaid F. H. to his damage 


of 501. according to, &c. 
For detaining the goods and chattels of the 


ſaid F. H. to the value of 60 J. according to, 


Sr 

For converting and diſpoſing of the goods 
and chattels of the ſaid F. H. to the value of 
40 J. 

For breach of covenant to the dams 4 of 
the ſaid F. H. of 507. according to, 

If it be an action of debt upon a jecomht- 
zance of bail on meſne proceſs, there muſt be 
inſerted the following acetiam billæ in the pro- 
ceſs, (though the defendant is only to be 
ſerved with a copy of ſuch proceſs, and is 
not to be arreſted upon it) otherwiſe the de- 
fendant or his attorney ſhall not be bound to 
accept of a declaration in debt upon ſuch re- 
cognizance. Eaſter 1 Lane / 5 

And alſo to a bill of the ſaid F. E. againſt 


recognizance ef the ſaid W. C. ina plea of debt upon recog- 


bail. © 


Several de- 


fendants. 


nizance, according to the cuſtom of the court 
of our lord the king before the king hicaſell, | 


to be exhibited, Fc. 


If there be ſeveral defendants you ſay, 

To anſwer C. D. of a plea of treſpaſs, and 
alſo the ſeveral bills of the ſaid C. D. againſt 
the ſaid A. B. for 501. upon promiſe, and 
againſt the ſaid E. F. for 307, upon pany 


according to, Sc. 


in the Court of King's Bench. 

If the defendant cannot be taken on the 
firſt precept, you make out an alias; and if 
not on that, a plaries bill. 


Middleſex, to wit, It is commanded to the Alias bill 


ſheriff, as it was before commanded to him, 
that he take, c. ; | 


Middleſex, to wit, It is commanded to the Pluries 3. 


ſheriff, as it has been oftentimes commanded 
to him, that, Sc. 


Middleſex, to wit, It is com manded to the Bill of Mid- 
coroners of the county of Middleſex, that dleſex 7o rhe 
they take Philip D. and Fobn L. if they 


ſhall be found in their county, and keep 
them ſafely, ſo that they may have their bo- 
dies before our lord the king at Weſtminſter, 
on next after to anſwer R. W. 
Eſq; and W. S. Eſq; ſheriff of the county 
aforeſaid, of a plea of treſpaſs, and that they 
have there then this precept. | 
By bill. 

: Lee. 


If the defendant lives in any liberty where 
the ſheriff of Middleſex may not enter, get 
the ſheriff to direct his warrant to the bailiff 
of that liberty; and if the bailiff of the li- 
berty does not execute it, you muſt get the 
ſheriff to return a mandavi ballivo; and then 
you make out a non omittas bill of Middleſex, 
whereupon the ſheriff may enter the liberty, 
and arreſt the defendant. 


Middleſex 


= The Attozney's Pꝛadice 


Non omittas QAfddleſex, to wit, It is commanded to the 
6ill of Middle- ſheriff, that he do not omit by reaſon of * 
ox. any liberty in his county; but that he take 
A. B. if he may be found in his bailiwick, and 
keep him ſafely, ſo that he may have his body 
before the lord the king at Weſtminſter, on 
| next after to anſwer to 
C. D. of a plea of treſpaſs, and that he have 
there then this precept. 
| By bill. 
Lee. 


For each of theſe you make out a proper 
note for the office, and you pay for ſigning 
the alias and pluries but two- pence each, ei- 
ther in term or vacation; and for the non omit- 
tas, as on a firſt bill. | 

If the defendant lives in any other county 
l than Middleſex, (except as after mentioned) 
| you make out a /atizat, which is in nature of 
a teſtatum bill of Middleſex. 


4 | Latitat. GEORGE the third, by the grace of 
\ God, of Great Britain, France and Ireland, 
king, defender of the faith, &c. To the ſhe- 
riffs of London, greeting: Whereas we lately 

commanded our ſheriff of Middleſex, that he 
ſhould take A. B. if he might be found in his 
bailiwic, and him ſafely keep, ſo that he 

ſhould have his body before us at Meſtminſter, 

| at 


* 
* 


The aon omittas in C. B. is not general as in B. R. 
but only impowiers the ſheriff to enter ſome one parti- 
cular liberty, as thus uod non omittas propter aliquam 
libertatem libertatis ducat Lancaſt. in com. tuo, quin 
capias, fc, 5 Co. 92. : | 


in the Court ot King's Bencb. 57 


at a certain day now paſt, to anſwer C. D. in 

a plea of treſpaſs, and alſo to a bill of the * Suir cb ac- 
ſaid C. D. againſt the ſaid F 4 B. for one hun- etiam bill 70 
dred pounds upon promiſe, according to the % e of 


; T : n the act ö 
cuſtom of our court before us to be exhibited; 35 . 


and our ſaid ſheriff of Middleſex at that day fel. 93. if the 
returned to us, that the aforeſaid A. B. is not 4:/*ndant is 70 
found in his bailiwic; whereupon on the be- y _ Soak, 
half of the aforeſaid C. D. it is ſufficiently at- eee 
teſted in our court before us, that the afore- / bail, otber- 

ſaid A. B. doth run up and down, and ſecret wvi/e you leave 
himſelf in your county: Therefore we com- 0, ebf 
mand you, that you take him, if he may be /ofiient- 
found in your bailiwic, and ſafely keep him, 
ſo that you may have his body before us at 
Weſtminſter, r, n next after to 
anſwer to the aforeſaid C. D. of the plea and 
bill aforeſaid; and that you have there then 
this writ. Witneſs William Lord Manefield, 
at Weſtminſter, the day of in the 

year of our reign. _, | | 


Lee. 


H | : ly 


ten 1 2 *— 88 . 1 ” IN _ em 


— 


: + Upon a motion it was held, that there is no cer- 
tain number of days neceſſary to be between the teſte and 
return of a ſpecial Latitat, and that even one day is ſuf- 
ficient, if it can be ſerved. 2 Str. 917. 2 Barnard. 
K. B. 60. Proceſs may be ſerved at any time of the 
return day, altho* it be after the riſing of the court. 
2 Bur, Rep. $12, $13. ART og? Wm: 
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Alias capias. 


Pluries, 


The artomey g Praliſes = 


- The note for the office. NE We 
London, to wit, Latitat for C. D. aca 
A. B. creſpaſs, and alſo for 1007, * pro- 


Net. | 
Antb. Beckwith, 


Y miſe, 


20th Ofober 1758. 


If the defendant is not to be found on the 


Latitat, you ſue out an alias capias; and if 


not on that, a pluries capias. 


GEORGE the third, by the grace of 
God, of Great Britain, -Pranct and Ireland, 
king, defender of the faith, Se. To the 
ſheriffs of London, greeting : We command 
you, as we have before commanded you, 
that you take A. B. if he may be found 
in your bailiwic, and ſafely keep him, ſo that 
you may have his body before us at whe 
ſter, on next after 
anſwer C. D. of a plea of treſpaſs, and alſo 
to a bill of the ſaid C. D. againſt the ſaid 
A. B. for 1001. upon promiſe, according to 
the cuſtom of our court before us to be ex- 
hibited ; and have there then this writ, Wit- 
neſs Milliam Lord Mansfield, at Weſtminſter, 
the in the of our reign, 


Te. 


The pluries capias is the ſame, oy inſtead 
of the words, 


6c As 


in the Court of King's Bench. — 99. 
„ Ag we have before commanded you, 
A we have many times commanded 

ou.” 1 890 

: If the ſheriff cannot execute your /atitat, 
alias or pluries, by means of any liberty which 
he may not enter, upon the return of a man- 
davi ballivo, as before, you make out a zon 


GEORGE the third, by the grace of Non omittas. 1 
God, of Great Britain, France and Ireland, aint 1 
king, defender of the faith, Cc. To the ſhe- : M | 
riff of N. greeting: We command you, that | 1 
you do not omit, by reaſon of any liberty in = 
your county, but that you take R. S. if he | BR 
ſhall be found in your bailiwic, and keep him 1 
ſafely, ſo that you may have his body before 4 
us at Weſtminſter, on next after | | 
to anſwer W. A. of a plea of treſpaſs, and #00 
alſo to a bill-of the ſaid . againſt the faid 1 
R. for five hundred pounds of debt, accord- 1 
ing to the cuſtom of our court, before us, to KY 
be exhibited z and have there then this writ, | 
Witneſs William Lord Mansfield, at Weſt min- | 
ſter, the f day of in 
the eighth year of our reign. | 


Las. 


In each of theſe caſes you make out a pro- 
per note for the office in manner before di- 
rected; you pay 25. 6 d. for ſigning the /aii- 
tat, hereof 1 4. 10 d. is for tie chief clerk, 

F and 


— — — = + — 
— — a - * : = — . 
— — _ — — 2 nc — —— 
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3 The Attomey's Piattice ' 
and 'two-pence a- piece to each of the four 
judges, and you pay 7 d. for the ſeal ; you 
pay nothing for Fong either the alias, plu- 
ries or non omittas. 1 


Cinque Port. A latitat to any of the Cingus Poris muſt 


be directed To the conſtable of Dover caſtle or 


is deputy, whether the Cinque Port be in 


County pala- 


tine. 


Kent or Suſſex. A latitat may be executed in 
a county palatine, and is in the following 
form. | 


Ahtitat 0 be GEORGE the third, by the grace of 
county palatine God, of Great Britain, France and Ireland, 


/ Cheſter. 


king, defender of the faith, &c. To our 
_ chamberlain of our county palatine of Cheſter, 
or to his deputy there, greeting : Whereas 
we lately commanded our ſheriff of Middle- 
fex, that he ſhould take A. B. if he ſhould be 
found in his bailiwic, and that he ſnould keep 
him ſafely, ſo that he might have bis body 
before us at Weſtminſter at a certain day now 
paſt, to anſwer C. D. of a plea of treſpaſs; 


and alſo to a certain bill of the ſaid C. _—_ 


A. for one hundred pounds upon promiſe, ac- 
cording to the cuſtom of our court, before us 
to be exhibited; and our ſaid ſheriff at that 
day returned to us, that the ſaid A. was not 

found in his baili wic: Whereupon, on the be- 
half of the ſaid C. in our ſaid court before us, 
it is ſufficiently atteſted, that the ſaid. A. lurks 


and ſecretes himſelf in our ſaid county pala- 


tine of Cheſter Therefore we command you, 
that by our writ under the ſeal of our ſaid 


county palatine to be duly made, and to be 


directed to the ſheriff of the ſaid. county pa- 
latine, you command the ſaid ſheriff, 1 
| le 


in the Tout arm's Bench. 


he take the ſasd . if he ſhall be found in Raft. 164. 
his bailiwic, and keep him ſafely, ſo that you 2 Br. 4. 


po have his body before us at th ws begs 
; © 0 4012 oext ter 5 Tto-ahſwer- 
— ſaid C, B. of the plea and bill aforeſaid · ; 


and have here then this writ, Witneſs Wil- 

lia 7am Lord X eld, at Ve eftminſter, the 
day of: en bes in . year of 

ons rel h eee oO OOO ing 

el WATON- T1200 $37; . 21 317-6 9 

&: i : YO | #116. J MY HAN! 41 g ver - 


If to the city of Cheſter; toy To 1h ae, 
"the'tity of Cheſter. 


If to the county*palatine of Lintdfie, the Lancaſter. 


directions are thus: To our chancellor of our 
county 8 Y Lancaſter, or to bis deputy 
there, 4 greeting | 


If to Ja county palatine 'of Dur bam thus: e 


7 yg the reverend fathet in God. by divine 
Providence, biſhop of Durham, or to bis deputy 
there, greetih 55 240 inftead'of ſaying, under 
the ſeal of bur t bounty polaline, ſay, under 
the ſeal of your Bfhapric.” © 
-Eatitat being tre ſpaſs and aſſault only, and 
declaration, treſpaſs, aſſault and battery, judg- 
ment ſet alide. Bdrnard. K. B. 226, 329. 
Where the true time of ſuing out a /a!itat 
is material, it may be ſhe wn notwithſtanding 
the teſte, 2 Bur. Rep. 963. It was not ſettled, 
till many years after the ſtatute 2 1 Fac. c. 16. 
of the limitation of actions, that the plaintiff 
might reply a latitat; and now, tho? the lati- 
tat is holden to ſave the bar within the equity 
and reaſon of the ſtatute, yet it muſt be taken 
out with intent to Rae! in that action, and 
5 mul 


muſt be continued to the filing the bill. 2 
Bur. Ren. 961. The teſts of a latilat ſued. out 
in vacation muſt be of the preceding term; 
this writ is a good commencement of a pe- 
| nal action. 2 Bur, Rep. We 3 
Latitat may be A man may take out a. laſitat hefors the 
celle b:fore money is due; but the party muſt not be ar: 
Viet, reſted upon it before; and this differs from 
cauſe action. * 
an original, which, if it bears teſte before the 
; money is due, is abatable; but the latitat is 
oynly to bring the defendant in cuſtody, that 
the plaintiff may declare againſt him by bill, 
and after that the proceedings * the latitat 
ceaſe. Vent. 28. Cro. Fac, 861. gl g. t 
if an original writ bears date hefore the 
of action, it is abatable. 2 Bur. Rep. g62. 
The day and Every officer or clerk of the court, who 
year of ſgning ſhall ſign any writor proceſs before judgment 
[4 2 ab for the arreſting any perſon is, at the figning 
proceſs. thereof, to ſet dawn on ſuch writ or pracely, 
the day and year af his ſigning the fame, 
which ſhall be entered in the remembrance, 
or book, where the abſtract of ſuch writ ar 
proceſs ſhall be entered; upon pain af forfeit- 
ing ten pounds for every ſoch naglect; to be 
recovered by any perſon; that will ſue for the 
ſame. Stat. 5 & 6W.& . 4. 21. 5. 3. and 
9 S 10 M. c. ag. . 42. 225 


be name of _ Every writ or proceſs for. arreſting the 

attorney to be body, and every writ of execution, and every 
NG ate warrant which ſhall be mage out upon any 

* fuch writ, proceſs or execution, ſhall, before 

| the ſervice ot execution thereof, be ſubſcribed, 

or indorſed with the name af the attorney 

who ſues forth the ſame. and where ſuch at- 

torney is not the perſon immediately retained 

gr employed by the Plaintiff, then alſo _ 

1 | e 


* . 


in the Court of King's Bench. 


the name of the attorney ſo immediately . 
any 


tained or employed ; and every copy 0 
writ ar groceſs that ſhall be ſerved upon any 
defendant, ſhall, before-the ſervice thereof, 
in like manner. be ſubſcribed or indorſed with 
the name of the attorney, who ſhall be im- 
mediately retained or employed by the plain- 
tiff. Stat. 2 Geo. 2. c. 23. C 23. forregula- 


ting attornies, Sc. made. perpetual by 30 


Geo. 2. c. i9. f. 75. Bur. Rep. 20. 
Error of 88 cured by appearance. 
Ser. 1 5. 2 Str. 989. Salk. 59. pl. — 10 


Med. $6. 2 Bernard. K. B. 346. 2 Kel. 


161. pl. 134. 


The not indorſing the name of the attor- 


N the warrant made upon any writ, pro- 
ceſs or execution, ſhall not vitiate the ſame; 
but ſuck writ &c. ſhall be valid, provided 
the writ be regularly ſubſcribed or indorſed ; 
and the deri or other officer; who ſhall 
make out any warrant, and not ſubſcribe or 
indorſe the attorney's name, ſhall forfeit 3. 
to be aſſeſſed as a fine by the court; one 
| moiety to the king, the other to the party 
grieved. Stat. 12 Geo. 2. c. 13. I. 4. 


13 


Where the cauſe of action does not amount Noſpecial vrrit 


es | ieee ou Where 
to ten pounds or upwards, no ſpecial writ or ate and 


proceſs, ſpecially therein expreſſing the cauſe T 


8 a 1. action, ſhall be ww forth or if- 
ued, in order to compel any perſon to appear 
thereto; and if any Rach be ſued forth, the 
ere and judgment thereon ſhall be 
void, and the attorney or officer of the court, 
ſuing forth or iſſuing the ſame, ſhall forfeit 
ten pounds to the perſon or perſons aggrieved 


thereby. Sat. 5 Geo. 2. 2 27. ma e per- f 


petual by fat. 2 1 Geo. 2. c. 3. 
: H4 What 


cauſe of 


104 be aromeys Phattice | 


| What unn, may 2 © . . ge 


; *A * {4 n 6 Torr ery 2. 
1 F f 11. 


Peers and mem J JEERS 6 of the realm, gender Ge the 
_ "Y barlia - . houſe of commons, and other perſons 
intitled fo the privilege of partiament, arenot 
to be held to bail, but to be proceeded againſt 
in manner. herein after mentioned. 
2 Ne No writ with the clauſe of geetiam is is to be 
* again ſued forth againſt an heir, executor or admi- 
" 9 niſtrator, ſo as to oblige him to put in ſpecial 
rater, bail. Mich. 15 Car. 2. 2 Brownl. 293. 
3 Bulſt. 3 16. Cro. Jac. Ty Cro. Car. 59. 
Litt. Rep. 2, 3, 81. 1 Sid. 63, 418. 1 Lev. 
1453 245, 268. 2 Lev. 204. 2 Jones 825 
1 D. A. 68 1, 682. Salk. 98. 
When bail by * Where upon a judgment againſt an execu- 
— tor or adminiſtrator, an execution is taken 
«+ a devaſtayie Out, and the ſheriff hath returned a devaſta- 
Hertlu. dit, the defendant on an action of debt 
brought on the judgment ſhall put in ſpecial 
bail, becauſe of the ſheriff's return, but not 
vpon a bare ſuggeſtion of a devaſtavit, for 
there common bail ſhall ſerve. Hil. 4 V. 
M. B. R. Duprat v. Ti eftard. Carth. 264. 


Comb. 206. 
Attornies, An attorney is not to be held to bail, ex- 
vuben to be beld cept at the ſuit of an attorney or another 
fo bail. court, or where he is ſued jointly with others; 
but as to his privilege more particularly, : vide 
anten, fol. 


A feme covert, If an action be brought againſt baron and 
wwhen'to be feme, and ſhe only is arreſted, ſhe ſhall be 
2 diſcharged. Cro. Jes. 445 Latch 224. 
2 6 — Stiles 


rt of ding a Bench. 


in the Ce 


(onen 475. cunira) but not without com- 


mon bail. Salt. 115. Comb. 355. 1 Mod. 8. 


If both of them be arreſted; ſhe ſhall be diſ- 


charged, and the huſband ſhall be obliged to 
put in bail fer her, as well as for himſelf. 


2 Strange 12721 Lund 1 Vent. 49, denied to 


be la) A bo. 215. Tf the huſband only is 
arreſted, and got the wife, he ſhall be obliged 
to put in bail for both.  Gouldfs: 127. Salt. 


115. vide Cro. Eliz. 30). 2 D. A. 469. p. 2, | 


3. 6, 8. Laich dz. N aug 3. Liti. 
Rep. 18. Hutt. 86. Co. Car 39. 39. 
I Sid. 20, 21. 


105 


Whether one partner muſt Nn in bail for Parten. 


another, vide 1 Mod. 4.5: 


That no perſonz who ſhall lift himſelf to 8 


ſerve on board any of his majeſty's ſhips of 
war, ſhall be held to bail, but on affidavit 


that the ſum juſtly due amounts to 201. Vide 
fat. 1 Geo. 2. ſtat. 2. c. wv $ 15s 16. 31 
Geo: 2. K. 10. 5 17 4 


And that Coin are not liable to he ar- Soldiers. 


reſted on any proceſs or execution, unleſs the 
original ſum or caufe of action amounts to 
101. over and above all coſts. See tat. 7 
Geo. 3. c. 10. . No perſon liſted ac- 
cording to fat. 29 Geo. 2. c. 4. F. 14. ſhall 
be taken out of his majeſty's ſervice by any 
proceſs, other than for ſome'criminal mat- 
ter; but he may be ſurrendered by his bail, 


in their own diſcharge. Bur. Rep. 339, 


340. A volunteer, under fat. 30 Geo. 2. 
c. 8. is not privileged from arreſts; but per- 


fons compelled againſt their wills are privi- 
leged by you 4. of that act. Buy, Rep. 


466. 
. 1 
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106 The Attomey's buen: 
Defendant dif. - 11 any defendant ſhall he legelly Nw 
charged ow from any arreſt upati maſne proceſs, he ſhall 
_—_— * not be _ arreſted: at the ſame time by 
Es virtue other pruceſs at she ſuit of 
ſane time at tlie fame Cant; upon pain that every at- 
the ſame plain- torney acting to the contrary; ſhall he put 
ffs fit. aut of the Toll, and the plaineiff and attor- 
> 80. 1039, de ——— Further puniſhed as _ u 
1209, 1216. ſhall —_— _— ere pa | Gy 

* WP ATY 
* what. aftions- ae at 1 is 7 ” 


g guired, SIS) Gf 


l In all actions r n as upon 
penal * the 13 Eliz. of fraudulent conveyances,' Cc. 
Ec.  , the defendant need not put in ſpecial; Bail. 
Nui. 63. ſaid ta be accurdi to the praltic 
in B. R. 1 DA 68 p. 3239 
In an information or action vpon a penal 
Spaced brought by a perſon. gui #aws. Fc. the 
defendant need not find-ſpegial bail, if it is 
---. not upon the ft. 11 & 12: M. g. for an 
offence in the expertation of wool, and then 
not only the penalty but the cauſe of action 
ought to appear in the writ, and the defen- 
Aant ought not to be arreſted upon à general 
latitat with an acetians Hilla, & Trin. 12 
V. 3 B. R. Prefarave and .  Compns 
75. Vids u Str. 1079, Angrews 70. Bail 
on fat. og Aur, OC. E4. for Money Won at 
play, by che lofer againſt the winger, being 
2 remediab law and at the an] of- the NaN 

. 1 
No Bait in a. In an action of covenant: the defendant i is 
venant requi- not baund ta put in ſpecial bail, unleſs the 
red, unleſs, kee. — has obtained a rule of court, —— 
order 


in the Court af king's Bench. 0 
2 EPR — * 705 dan e or un⸗ 
for pay e W 


| ren 
=D: 5 — 
H. . eig wh mn by the 
F 4 iſted upan fp . + No bail in ac- 
ge ant epald gp an con 2 
pal. 


STE 
1 i der 


In E iracy (fe pete. Ne hail in | 
no hs 0 cour 4 ih ut ſpecial mor, battery, & t. 


tion and on ler. | Mich, 1 4. | $4. 276, 6, **ithout order. 


As order may be obtaingd from a 
ect . ies wed om 2 


aalen 9.4 e affidavit g the fac. 
4. B. af i in the 94 af D. ces tpn 


mes ol » that hat on 1 day a/ault i in order 
Naa deponent Tk to procure a 


he Ae b hay, on 155 land af — 

, Were. ready to be ſet I 7nd 10 

did then in the ſai bail, 

field, without any Fea. cauſe, in a vio» 

lent: manner aſſault, beak nd: throw 1 de- 

2 os the ground, this deponent mak 
tion af xe 0 0 the 60 


s.de Rk 5 85 1 
— slens, a the laid. E E. did 


again, 


of The ateoiney's Pune, 
again, as ſoon as he got looſe from the per- 

fons Who 88 this deponent, a ſecond dere 
aſſault, throw down, beat and kick this de- 
l R about the head and body, ſo that the 
Dlcod guſhed out at this 'deponent's ears, 
which occafioned to this deponent che loft vf 
. = ſpeech and heating for ſome time, ſo as to 
+ + render him incapable pf performing his duty 
in the aforeſaid pariſh; he bei WE iſter of 
"the fame; and this deponent ther faith, 
4 the ſaid E. hath often declared, that it 


no 1 15 any man to kill or deltroyt this 


deponent. ei 
+ dec. l A 


„in 
No bail in 2 nander no ſpecial bail, wa in Hand 
x 3 ok title, wherein to be left to the direction of 
„ -ougt the judges. Mich. 1654. 
Bail in an ac- In an action on the Caſe for calling 400 


der for flan- man of quality whore, whereby ſhe Tot het 


dering a o- 
marriage, it was ruled on motion, that the 
nero quit elenden ſhould find ſpecial bail; though 
generally i in actions for words no ſpecial bail 
Is uſual, yet on the circumſtances of the caſe 
the court may compel the defendant to find 
5 2 bail. — And in caſe* of executors, 
ough they do not find bail in ordinary caſes, 
yet in ſpecial eaſes they ſhall find ail, as 
| where it appears they have waſted the goods. 
I Lev. 39. Vids 1 Mod. 16. 
Cartb. 264. 
err. ed that the defendant might 
_ mag put in good bail to the plaintiff's action; for 
; although the action be but for words, yet the 
ſame being ſpoken againſt an earl, the court 


may 3 ſpecial bail; and it was 'granted | 


- miſe, 


2 


a * 


eee wm aa as. a __ 


in the Court ot King's/Bench. 109 
wiſt. ' The edjl of Stamford againſt Gorda, 
Raym. 74. 2 Mod. 215. 1 Brownl. go. 

2 Sid. 183, „ N 

If an action be brought upon a judgment, No bail for 
where the debt or damages recovered without 4b n judg- 
the coſts amount to ten pounds or upwards, 7 «=, 
the defendant muſt give ſpecial bail; but it | 4 3 
is otherwiſe where they amount to ten pounds 975, 1077. 
or upwards by the addition of coſts. | 

If an action of debt be brought on a bail- Ner in dibt on 
bond for recognizance of bail, the defendant © &. band wr 
ſhall not be held to ſpecial bail, for the con- EN ef 
ſequence of that would be bail ad infinitum. 

In an action upon a replevin bond, com- or ,,4twin 
mon bail ſhall be filed. Trin. 10 W. 3. B. R. bend. 
Dux Ormond v. Brierly, Salk. 99. Carth. 

519. Holt 127. Caſes B. R. 320, 380. 

Holt ch. Juſt. faid, that he had known it held Ane nonſuit 
by the court, that where the plaintiff was 9 commer 
nonſuit for want of a declaration, and after- _—_ —_— 
wards brought another action for the ſame ,,. A OE 
cauſe, that he ſhould have but common bail 
to the ſaid action. Trin. 13 W. 3. B. R. Al- 
manſon v. Davila, 1 R. Raym. 679. contra. 

Str. 439 · 


No ſheriff or other officer within the prin- Me /pecial bail 
cipality of Vales or counties palatine, upon 9 Pecgſt inte 
any writ or proceſs out of any of his majeſty's eee 
courts at Weſtminſler, ſhall hold any perſon tine, ik 
to ſpecial bail, unleſs an affidavit be firſt made aut of the 
and filed in court, ſignifying the cauſe of ac- f adion, 
tion, and that the ſame is 207. and upwards, % 2 #5 
and bail ſhall not be taken for more than the 7" 
ſum expreſſed in ſuch affidavit. Stat. 11 & upward, 

12 M. g. & 9. §. 2. 


No 


110 Che Attomey's Pyattice | 
Ne ſpecial bail No perſon "ſhall be held ty ſpecial bail 
in a ſuperior upon any proceſs out pf a ſuperior court, 
court ewherethe here the cauſe of action ſhall not amount 
cauſe ff 339 td the ſum of 207. or upwards, © 

Bot in all caſes where the cauſe of action 
Copy of proceſs does not amount to ten pounds or upwards, 
to be ſerved. = defendant ſhall not be _— but be 
| ſerved perſonally with a copy of the proceſs. 
Stat. 12 G0. 1. c. 29. Made perpetual by 

| r 0 1 te 1 I 
| Engliſh rorice Upon every copy of ſuch proceſs ſo ſerved 
en Jjuch cg. on any defendant, there ſhall be written an 
Eugliſb notice to the defendant of the intent 
and meaning of ſuch ſervice to the effect fol- 

lowing, vis i 


Form of i, A. B. You ate ſerved with this proceſs to 
\ © the intent, that you may by your attorney 
appear in his majeſty's court of King's Bench 

at the return thereof, being the - day 

of (the day of the return) in ordet 

to your defence in this action. 


The proceedings were fet aſide, for that 
the notice under the writ was not according 
to flat. 5 Gee. 2. c. 27. $.'4.- [perpetuated 
dy tat. 21 Gto. 2. c. 3.] by which the name 
of the defendant is to be ſet out at the head 
of the notice; whereas in this caſe the de- 
fendant's name was omitted, for it was only 
generally, Nu are ſervad, &c.“ and not, 
A. B. you are ſerved, &c.“ 2 Kel. 131. ph. 
x07. . AOT The et 1 44 5 
The notice, at the bottom of the proceſs, 
to appear at the return thereof, being the 
14th of June, without ſaying, this inſtant, 
| | or 


in the 


Cong 

the Ki ght. 2 Str. 12332 
On ſervice' f writ, it is not Lene 
ſhew the defendant the original writ. Barnurd. 
X. B. 374. 2Sir. 877. But quzre, for the 


8 5 1 a 2 þ | * * 4 1 
ot Mug's Bench. 


affidavit of ſervice expreſtly ſets out, that 
who ſer ved the party ſhewed him 


the perſon 
No fee is to be taken for this notice. 


No attorney, bailiff or other perſon, ſhall Pod Althogs 
take or demand more than five ſhillings for Var mating and 


ng the year 'of ou? Lord, or of 


111 


making and ſerving a copy of ſuch proceſs. ir ving ſucb 


5 Geo. 2. c. 27. Made perpetual by far, Vi. 


21 Geo. 2. „ 


It was the opinion of this court, that the O/ Aer vi 
ſervice of a copy of a /atitat iſſuing but of Procſi in a 


this court into a county palatine was good, 
and that the party need not have a mandate 
from the chamberlain of the county palatint 
upon the latitai; this proceeding is grounded 
on the fat. 12 Geo. 1. c. 29. & 5 Geo. 2. 
c. 27. The latter act explains the former, 
and the words in the laſt mentioned ſtatute, 
viz, Provided nevertheleſs, that all proceſs 
| ſhall be executed by the proper officer of each 
Franchiſe, cannot be conftrued to extend to 
counties palatine, but to ſuch franchiſes or 
particular diſtrifts in each county, into which 
the ſheriff cannot enter, but by writ of non 
omitns, - The att ſays, that ſervice of ſuch 
proceſs, if the defendant does not appear, is 
to be confirmed by an affidavit made before 
a judge, or commiſſioner of the court from 


Whence the procefs iſſued ; which, if the 855 


chamerlain's mandate was to iſſue on the 


county palatine. 


— TITS 
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upwards, affi- 
| dawit tobe 
wade of it. 


it to 


held to bail. 


If cauſe of ae. 


tion be 101. or 


* 
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1 and a copy of that ſerved on he + 


fendant, muſt be ſworn before the chamber- 
lain, or a baron of the Exchequer there, and 
conſequently could not be read in this court. 


2 Barnard. K. B. 318, 337, 398. 2 Kel. 


160. pl. 133. Andr. 199. 

In all caſes where the cauſe of an 
amounts to ten pounds or upwards, (and the 
plaintiff would compel the defendant to give 
ſpecial bail,) affidavit is to be made and filed 
of the cauſe of action, and the ſum or ſums ſpe- 
cified in ſuch affidavit muſt be indor/ed on 
the back of the writ or proceſs ; for which 
ſum or ſums ſo indorſed, the ſheriff or other 
officer, to whom ſuch writ or proceſs is di- 


rected, ſhall take bail, and for no more. 


1a U „ 45> 4 21 


King's Bench. 
Samuel Anderſon 
. againſt 
Jeremiah Waring. 


Samuel Aude of, Cc. the plaintiff in 
this cauſe, maketh oath, that the defendant, 


Jeremiah Waring, i is juſtly and truly indebted 
to this deponent in the ſum of fifty pounds 


1 c fold and delivered by this deponent 


ſaid e Marin. 
| Samuel Anderſon. 
Sworn the day of | 
before. 


This affdavit may be made before any 
| judge of the court or commiſſioner, although 
ſuch commiſſioner be concerned as _— 

or 


hh of , 39 # 15 , 3 > ft => & © mc. ee d Ls Ef 


in the Court of King's Bench. 

for the plaintiff, Eaſter 15 Geo. 2. or before 
the officer who iſſues the writ or proceſs, or 
his deputy, for which only one ſhilling is to 
be paid; and ſuch affidavit is to be filed with 
the ſaid officer or his deputy. 3 
The affidavit to hold to ſpecial bail muſt 
be poſitive; a poſitive oath of the debt is 
required both by the act of parliament, and 
by the eſtabliſhed rule of the court. 2 Bur. 
Rep. 654. „ 5 

Affidavit that the defendant borrowed of Vat afidavi? 
the plaintiff, 20001. on bottomree, which 2%, 
money is now due and owing to this depo- , Sr. 
nent by virtue of the ſaid bond as thereby may 
appear. Objected, that this was no oath of 
the debt; for ſuppoſe every penny is paid, 
and a ſeparate receipt taken for it; vet upon 
the face of the bond the whole will appear due. 
Et per Curiam, It is not ſufficient. And the 
court Þ refuſed to receive a ſupplemental affi- 
davit. 2 Str. 1157. Affidavit by a Mer- 
chant in London, that the defendant owed 
the plaintiff 270 l. as appears by an affidavit 
made by the plaintiff in Amſterdam, which 
the deponent believes to be true. Per curiam, 
There can be only common bail; for the oath 2 Bur. Rep. 
abroad can be no ground for our proceſs, and 655. S. F. 
then there is nothing but the belief of a third 
perſon which is not ſufficient. 2 Sir. 1209. 
The like reſolution on an affidavit made by 
the plaintiff's book-keeper, that the defen- 
dant was indebted to the plaintiff in 3400 1. 
for money had and received by the defendant 

58 1 to 


1 4 6 
wi, 
ww, 


— 


+ Such affidavit admitted. Andr. 71, 
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tothe uſe of the plaintiff, as this deponent really 


believes, 2 Str. 1226. Affidavit by an exe- 
cutrix, that the defendant was indebted to her 


teſtator (ſo much) as appears by the books of 


her teſtator. Held inſufficient, and common 
bail ordered. 2 Str. 1219. Sweating only 
to belief, though with a reference to accounts 
ſeat from abroad, where the debt aroſe, will 
not do. 2 Bur. Rep. 65 f. quere; for an affida- 
davit to hold to ſpecial bail was only © that 
the defendant was indebted to the plaintiff, 
in, Sc. as he computes it”? was thought ſuf- 
ficient by the only two judges then in court. 
2 Bur. Rep. 1032. Poſitive oath, that F. S. or 
H. W. is indebted, ſufficient. 2 Kel. 155. pl. 
127. Aſſignees of a bankrupt muſt ſwear po- 


ſitively as well as other plaintiffs. 2 Bar- 


nard. K. B. 284. 2 Kel. 135. pl. 106. The 


plaintiff on going beyond ſea made an affi- 


davit 4 July 1744. that the defendant was 
indebted to him in 277 J. for goods ſold and 
delivered. On this affidavit proceſs taken 
out g May 1747. and marked for bail. But 
common bail was ordered, for though he 
owed ſo much in 1744. he might not owe it 


in 1747. And the act requires oath of a ſub- 


Of ſpecial bail 
iz Wales and 
counties pala- 
1 ine. 


ſiſting debt at the time ot ſuing out the pro- 


ceſs. 2 Sir. 1270. | | | 
By ſtat. 11& 12W. 3. c. 9. Sheriffs are 
not to take ſpecial bail in Vales, or counties 


palatine, on proceſs from Weſtminſter Hall, 


unleſs a debt of 20. is ſworn to. And this 
is ſtill in force notwithſtanding Pax. 12 Geo. 


TJ, C. 29. 


Of 


So =o, » 


in the Court of King's Bench: f 


ak 07 common bail. 


A defendant who has been ſerved with a 
copy of — is within eight days after the 


return of the proceſs to file common bail in 

the following form. | 

Michaelmar term in the twelfth king George] 4 common 
. bad. PE s we bail pia. 

[Middleſex (to ait) A. B. is delivered en bail ujon a| 

I |  Cepi corpus. 


To John Doe of London, Car. 
li * 
Richard Roe, of the ſame place, Gent. 


Robert Ric "RY. on, ; 
attorney for defendant. 


- 


A ibe ſuit C. D. 


This is to be written on a piece of parch- 
ment of the above form, ſtamped with a 
double ſixpenny ſtamp; you pay the clerk 
of the common bails for filing this, 1 s. 2 d. 
if filed within the term, or ſix days after, 
otherwiſe you pay him four-pence more as a 


L Where 


* 
— 


116 

If defendant 
does not file 
common bail, 
plaintiff may 
on affidavit of 


ſervice. 


The Attozney's Price 

Where the cauſe of action does not amount 
to ten pounds or upwards, and the defendant 
is ſerved with a copy of the proceſs, and doth 
not appear at the return, or within eight 
days after the return thereof, the plaintiff up- 
on making and filing an affidavit of the per- 
fonal ſervice of the proceſs, may file common 


bail for the defendant, and proceed as if 


common bail had been filed by the defendant. 
This affidavit may be made before any judge 


Fight days to 
File common 

bail reckoned 
tc lafive . | 


or commiſſioner of this court, authorized to 
take affidavits, or before the clerk of the 
common bails, ſtat. 5 Geo. 2. c. 27. and is to 
be filed with the clerk of the rules or bails 


The eight days allowed for the defendant 
to file common bail in, are to be reckoned 
excluſive of the day of the return of the 
writ; as if the writ be returnable on Wedneſ- 
day next after eight days of St. Hilary, the 
defendant has the Thurſday ſevennight fol- 
lowing, and the plaintiff cannot file bail for 


him ?rill the Friday. ; 


Afidawit of 
fervice of pro- 


rei. 


King's Bench. C. D. againſt 4. B. 


E. F. of, &c. Gentleman, maketh oath, 
that he, this deponent, on +; dh 
ee Mayo) - 0 at in the 
county of \. perſonally ſerved the de- 
fendant A. B. with the writ or proceſs here- 
unto annexed, by ſhewing him the ſaid an- 
nexed wirit or proceſs, and at the ſame time 
delivering to him a true copy thereof, on 
which copy was ſuch Englifþ notice in wri- 
| ting 


% 


in the Coiirt'sr King's Bench. ä 
ting of the intent? and meaditig of ſuch ſervice: 
as by = ſtatute in chat caſe made i is ee 


1928 


17 


a alt Ft white eben peil mall be . 3 


filed by the plaintiff for the defendant, by ay plain- 

virtue of the late a# for preventing frivolous it Fat "” 
and vexatious arreſts, theſe words ſhall be „„ 
written on the bail-piece, viz. (filed accord- 

ing to the ſtatute) or words to the like effect. 

Mich. 10 Geb. 2. S 

Every attorney, who ſhall appear for any lern 2vbo 

defendant. in any action in which bail is not 27% # #2 
file common 

required, ſhatt duly fite common bait for ſuch % and give 

defendant of the term of which he appears, zoczce. 

and give notice thereof to the N or to 

his attorney. 

No attorney fall be Se pots gh appear Attorney foall 
or file common bail for any defendant in this nt be compel- 
court, unleſs. ſuch 3 hath by a note in 4 . Tus 
writing undertaken ſo to do, and ſuch note * 
be produced by the plaintif s attorney; but alen in 
if any attorney. hath accepted a warrant to ap- writing, 

ar for the defendant, (which warrant ſhall 
im no wiſe be revoked) or hath ſubſcribed the 
ſame, and does not file common bail accord- 
ingly, ſuch attorney ſhall be compelled to file 
common bail of the proper term, and receive 
a 5 and plead thereto; and in de- 
fault of pleading, judgment may be entered 
by default (a rule to plead having been firſt 
entered); for the neglect of the defendant or 
his attorney ſhall not tend to the plaintiff's 
prejudice. 

Where judgment is confeſſed by warrant Common bait 
of attorney, common bail ought to be filed 5 be. filed an 


13 for 
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Judgment by for the defendant, on pain of forfeiting 10 2 


confefion., to the box. Hil 1W.& M. 

Velantary a- If the defendant ſhall voluntarily appear at 
pearance in- the ſuit of any plaintiff in any action here in 
valid, unlſs court, ſuch appearance ſhall be of no effect, 
21 255 en unleſs ſome proceſs be ſued out within four - 


4M. & M. 


Special bail is written in parchment in the 
following form on a double twelve- penny 
ſtamp. | . 


— 1 


4 foreial bail- [Michaelmas term in the twelfth year of king George 
London (to wit) A. B. is delivered on bail upon 
To C. D. of Cheapſide, London, Mercer 
| _.:... 
E. F - of Fleet-ſtreet, London, Gent 0 
Naming the bail, end 


their places of above and 
additions. 


4. the fait G. H. 


teen days next after ſuch appearance. Trin. 


„ S ee 


in the Court of King's Beneh. 119 
At the taking the recognizance the con- 
dition is expreſſed to the bail as follows: 
_ You do jointly. and ſeverally undertake, 7he condition 
that if the defendant A. B. ſhall be con- 9 be 74c08- 
demned in this action at the ſuit of the plain- . 
tiff G. H. he ſhall ſatisfy the coſts and con- 
demnation, or render himſelf into the cuſtody 
of the marſhal of the Marſpalſea of the court, 
or you will pay the coſts and condemnation 
for him. | | 2 

Putting in bail in term 4 s. viz. Maſter of Fees on putting 
= office 25. 6d. Judge's clerk 13. Porter #* ball. 
In vacation 5s. viz. Maſter of the office 
25. 6 d. Judge's clerk 2 3. Porter 64. 
See for bail on habeas corpus, proceedings 
by original and writ of error, under thoſe 
heads. HM 3 | 

I the defendant be arreſted in London or Four days to 
Middleſex by proceſs out of this court, and 5 in bail in 
gives a bail-bond for his appearance at the re- —— __ 
turn of the proceſs, he has four days after ,, fe — 5 
the return to put in ſpecial bail; and if ar- am «her. 
reſted in any other county he has ſix days, county. 
and in the mean time no proceedings ought 

to be upon the bail- bond. Trin. 6 G. 3. 
Tue rule does got expreſs whether the four Days # this 
days and fix days are to be incluſive or ex- cu reckoned 
cluſive of the day of the return of the pro- ve. 
ceſs; and in like manner it is not aſcertained 

in any of the rules of the court, which re- 

quire a matter to be done or not to be done 

within fo many days, how the days are to be 
reckoned, whether incluſively or excluſively, 

but the practice in almoſt all caſes is to reckon n the Com- 
days excluſive; as in the Common Pleas they mon Fleas in- 

ta or clufiue. 
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are reckoned incluſive, and ſo the eight days, 
which the defendant has by the late act to ap- 
pear after the return of the proceſs, are in 
this court counted excluſive, in that court in- 
dcäluſive of the day of the return of the pro- 


ceſs; which difference in reckoning is, in the 


| Hort terms, a means of gaining the term, 
and gives the ſuitor in the one court an ad- 
vantage which the ſuitor in the other has not. 
Sunday, lf the fourth or ſixth day happens to fall 


the laft day, on a Sunday, the defendant. has Monday the 


not to be count- fifth or ſeventh day to put in his bail. 2 Str. 
ed. 782, 914. | r FR 

No attorney ro No attorney of this or any other court 
be bail. ſhall be bail in any action or ſuit depending 
— in this court. Micb. 14 Geo. 2. Mich. 1654. 
No Bailif to No bailiff, ſheriff*s officer, or other per- 
be bail, ſons concerned in the execution of proceſs, 


ſhall be permitted to be bail in any action or 


ſuit depending in this court. Mich. 14 Geo. 2. 
2 Stra. 890. Barnard. K. B. 417. 


Notice of bail Where ſpecial bail is put in de bene eſſe, be- 


in writing. fore any judge or commiſſioner, the defendant 
is forthwith to give notice thereof in writing 
to the plaintiff or his attorney, and of the 
names of ſuch bail, with their places of abode 
Exception to and additions; and if no exception be taken 


be in 20 days. to ſuch bail, and entered in the judge's book 
within twenty days next after ſuch notice, 


then upon oath thereof, (for which no fee is 
to be taken) ſuch bail ſhall within four days 
next after be filed by the attorney for the de- 
fendant. Mich. 16 Car. 2. Mich. 8 Anne. 


Lo 


ek Ot yy wy 


in the Court of King? 8 Bench. 72 


An exception entered after the expiration er of no 
of the ſaid 20 days, ſhall be of no validity. validity. 
Mich. 8 Anne. 

If the plaintiff accepts the bail, he may 
take away the bail-piece from the judge's 
chamber, and file it 170 r his own expedition; 
but after 23 days it becomes abſolute, and 
the defendant takes it away and files! it. Comb. 

263. 

if the defendant ſurrenders i in diſcharge of On ſurrender 
his bail, the bail- piece ſhould be marked and be. to be 
diſcharged, otherwiſe the plaintiff may pro- 9 
ceed againſt the bail. 15. 

Every bail taken by commiſſioners within Is aubat zine 
40 miles of London or Weſtminſter, ſhall be bail before a 
tranſmitted to the chief juſtice, or one of the — 
judges of the court, within eight days after mittid. 
the taking thereof; if above forty miles, 
within fifteen days, unleſs all the judges be 
on the circuits, and then as ſoon as any one 
of them is returned to his chambers. Mich. 

8/7. 3. And there muſt be an affidavit of 
the due taking the bail, in the et or 
like form. 


In the King's Bench. F D. againſt A. B. 


E. F. of in the county of Gent. Affidavit of 
maketh oath, that the recognizance of bail the dve raking 
hereunto annexed was duly acknowledged by of bail. 
the ſaid G. H. and J. K. in this deponent's 

reſence, before L, M. Eſq; the commiſ- 
er, who took the ſame. 

Sworn, &c. . 


If 


— 
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Proceſ in ons If the defendant be arreſted by proceſs di- 
county, decla- rected to the ſheriff of one county, and bail 
he bail n is, put in thereon, and afterwards the plain- 
diſcharged if tiff lays his action in another county, yet 
by bill; aliter the bail, if the action be by bill, are not diſ- 
if by original. Charged; otherwiſe if by original. 

Bail Bir- Every bail taken before or upon the conti- 


continuance- nuance-day, is a bail, and to be filed of the 


day to be filed dirg term; and every bail taken aft 

#24 precedirg term; and every er 
3 the ee day, is a bail, and to be filed 
cr - of the ſubſequent term, and not otherwiſe ; 
day of the ſub- but where new bail is added to other bail, 
Jequent term. taken on or before the continuance-day, in 


ſuch caſe the new bail ſhall be taken and 


filed as of that term in which the bail was 


- - firſt put in. | 
Bail to be ju- Bail cannot be juſtified before a judge at 
fijedin court. his chambers, except by conſent, but muſt 


be juſtified in court _ notice given thereof, 
and affidavit made of ſuch notice. | 


In the country Pail taken before a commiſſioner in the 
by affidavit. country may be juſtified without their perſo- 


nal appearance in court, by affidavit of their 

ability, and of their being bouſekeepers. 
Bail accepted Every bail put in before a judge of the 
te be filed in court, which is accepted by the plaintiff 
20 day. ought to be filed within 20 days after it is ſo 
3 accepted, by the attorney who put it in. 

| Trin. 13 Car. 2, 

Of bail when If the defendant is arreſted by a wrong 


_ «;fendant ar- name, and puts in bail, he need not join in 


8 e . the recognizance, and then he is nat eftopped 
ts lane, to plead it. Salk, 3, 8. 1 R. Raym. 249. 
1 Vent. 154. | 


Bail 


SW. r r 


fn the Court of King's Bench. 123 
Bail cannot be excepted againſt after the No exceprion 
Plaintiff has declared, unleſs the declaration *? bail after 
was delivered de bene eſſe; for by declaring he Om 1 
has admitted the bail to be ſufficient. es 
Were an exception is entered againſt bail Bai! in term 
in term- time, and notice in writing is given *? be — 
of it to the defendant's attorney, the defen- —— if 
dant ſhall procure his ſaid bail to juſtify, or 
ſhall add others who ſhall juſtify within “ four 
days excluſive, next after ſuch notice; but if 
ſuch exception be entered in the vacation, and , ....;;., on 
the like notice be given of it, the bail firſt 5-4 day of 
put in, or other additional bail, ſhall juſtify eu 
on the firſt day of the following term.“ “ 
Eaſter term 5 Geo. 2. | 
Exception to bail by original to be entered Exception to 
in the filacer's book, as exception to bail by 4 3 * 
bill is to be entered in the judge's book, and pay wa 
like notice to be given of it to the defendant's c book. 
attorney. 125 | 

If the plaintiff is diſſatisfied with the bail 
taken by the ſheriff upon the arreſt, and the 
ſame perſons become bail above, the plaintiff 
is not bound to accept them, but may enter Rule for Se- 
an exception, and ſerve the ſheriff with a rule ” 77 ncaa 
to return the writ within fix days next after 
notice ; and upon the ſheriff*s returning the 
writ, the plaintiff may ſerve him with the 
like rule to bring in the body of the defen- 7% bring in the 
dant ; and if the ſheriff neglect to return the #997. | 

8 writ, 


PR" 4 2 _ 


— — 


In a country cauſe it is often impoſſible to juſtify, 
Ec. within the four days, and therefore it is uſual to 
fend up an affidavit of Juſtification along with the bail- 
piece; but if that be not done, application muſt be 
made for time to juſtify, (Fc. 


— 


| 
| 
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Had in difault Writ, or bring in the body within the time 
an attachment. preſcribed by the rule, the court will grant an 
²ttachment againſt him. Miob. 6 Geo. 2. 
Explanatim It is preſumed it is not intended by the 


of the it. rule for bringing in the body of the defen- 


dant, that the ſheriff ſhall in all eaſes actually 

bring the defendant into court; for whiere 

the plaintiff has taken a bail- bond, and the 

defendant is at large, and the return of the 

writ is paſt before the ſheriff is ſerved with 

the rule, the ſheriff has no power to retake 

the defendant, and cannot comply with the 

letter of the rule; but the deſign of it is, that 

good bail be put in; and if that be done, the 

ſheriff will be in no danger of an attachment. 

I plaintiff If the plaintiff takes an aſſignment of the 

takes an a. bail- bond, and the ſame perſons who are bail 

22 K ons to the ſheriff,” thereupon become bail to the 
ail. bond, an 


the ſame per- action, the plaintiff is not at liberty to except 


Sons become againſt them. 
Bail above, be © Ait; 
cannot except 


i h . f - : 9 2 E 2 * 
- xt liable No perſon being bail in a court, or before 


1 greater ſum a judge, ſhall upon a recovery againſt the de- 


than ſworn to, fendant be anſwerable for any greater ſum or 
and indbrſed on ſums than are ſworn to, or indorſed on the 
ang "102, Writ or proceſs, on which the defendant was 
6 Mod. go, arreſted, (although one part of the condition 
266, 267. of the-recognizance is to pay the whole con- 
ery oy. „ demnation money if the defendant does not); 
> Show. 183, and if a greater ſum be recovered he ſhall not 
2 Str. 922. be diſcharged, but ſhall be liable for ſuch 
ſum or ſums as ſhall be ſo ſworn to or in- 

dorſed, or any leſſer ſum that ſhall be re- 

covered againſt the defendant in ſuch action, 

Mio wherein 


in the Court ot King's Bench. 125 
wherein he became bail, together with coſts 
| of. ſuit. Eafter 5 Geo. 2. k , en es en, 

One that is bail cannot be a witneſs for the Bai! cannot be 
defendant upon the trial, but the court upon #7 
motion will diſcharge ſuch bail on putting in 
another good bail in his ſtead. - 

A bankrupt's bail (which bankrupt ob- 
tains his certificate pending the action) diſ- 
charged, if obtained before they are fixed; 

Iiable, if not till after. Bur. Rep. 244, 245. 

An impreſſed man in cuſtody at the Savoy, 
brought up by his bail, in order to be ſurren- 
dered by them in their diſcharge, was firſt 
committed to the marſhal, with orders to de- 
liver him inſtanter to the keeper of the Savoy; 
and an exoneretur was entered. Bur. Rep. 


339, 340. 


| Of bail-bond, 


If bail be not put in, or on exception ju- 

ſtified in due time, the plaintiff may proceed 

either againſt the ſheriff by rules and attach- 

ment, as before mentioned, or on the bail- 
bond. 25 TR 
But before the plaintiff takes an aſſign- 

ment of the bail-bond, he is to be ſatisfied 

that the ſureties taken by the ſheriff are able 

to anſwer the debt; for by accepting the aſ- 
ſignment he admits the ſufficiency of the 
ſureties, and therefore he cannot afterwards 8 13 
reſort back to the ſheriff, who was obliged to * 
take a bail- bond; nor can he, if the ſame 

ſureties become bail to the action, except 

againſt them; and for the ſame reaſon, ” 
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Bail bend af- 
fignable to the 
iff. 


Aion thereon 


The Attomey's Practice 
the ſureties to the ſheriff are put in as bail to 
the action, and the . plaintiff excepts againſt” 
them, his taking an aſſignment of the bail- 
bond will be a waiver of his exception. 

If any perſon ſhall: be arreſted by any pro- 
ceſs iſſuing out of any of the courts at Weſt 
minſter, at the ſuit of any common perſon, 
and the ſheriff or other officer taketh bail, 
the ſheriff, &c. at the requeſt and coſt of the 
plaintiff or his attorney, ſhall aſſign to the 
plaintiff the bail · bond, by indorſing the fame 
and atteſting it under his hand and ſeal in the 
preſence of two * witneſſes, without ſtamp, 
provided the aſſignment be ſtamped before 
action brought thereon. And if the ſecurity 


in his name. be forfeited; the plaintiff after aſſignment 


may bring an action thereupon in his own 
name ; and the court may by rule give ſuch 
relief to the plaintiff and defendant in the 
original action, and to the bail, upon the ſe- 
curity, as is agreeable to juſtice; and ſuch 
rule of court ſhalt have the nature of a de- 
feazance to ſuch bail-bond, & at. 4 & 5 Ann. 
c. 16. F. 20. | t 
In Middleſen you pay 5s. viz. for the aſ- 
ſignment 25. 4d. For the plaintiff's diſcharge 
for the bail-bond 25. 4d. And for the re- 
turn of the writ 4 d. In other counties they 
differ, but not much. | 
You proceed on the bail-bond by ſervice 
of copies of proceſs, for the defendants are 
not to be held to ſpecial bail, for that would 
tend to bail ad infinitum. 
No 


2 — 


„„ . „ ac o& ab OH © 


md ma O&A% Bn. 


in the Court of King's Bench. 127 
No bail- bond ſhall be put in ſuit till four Men Bait. 
days excluſive after the return of the writ, if bond may be 
tho arreſt be in London or Middleſex z and till 24 i uit. 
ſix days after the return of the writ, if the | 
arreſt be in any other county. Mich. 8 


No action ſhall be brought upon aſſign- Ns aim be- 
ment of a bail-bond *cill the aſſignment be. ſere ai 
firſt ſtamped. | | be lamped. 

Every bail-bond ought to be in a penalty Bail. bond to be 
double the ſum ſworn to, and indorſed on i 4:»4e the 
hor” proceſs, on which the defendant was ar- Vm ſcuurn to. 
reſted. 

If the bail bond be put in ſuit, the court Terms or . 
on application will ſtay the proceedings upon % % 
putting in good bail, paying the coſts, re- GT * 
ceiving a declaration in the original action, 
pleading to iſſue, and taking ſhort notice of 
trial, ſo that the iſſue may be tried the'ſame 
term; but if the plaintiff hath loſt a trial, the 
court will require further that the bail ſhould 
conſent to have a judgment entered againſt 
them upon the bail-bond for the plaintiffs 
ſecurity: And if the plaintiff might have 
had judgment againſt the defendant in the 
original action, in caſe bail had been put in 
In time, the court in ſuch caſe will not ſtay 
the proceedings on the bail-bond. 

After bail-bond forfeited, if the court of No p/ce in 
favour ſtay the proceedings thereupon, the et af- 
defendant cannot afterwards plead in abate- —— . 
ment to the original action, but muſt pleddꝰ 
in chief. Salk. 319. 

Note; An action lies againſt the ſheriff, if Sheriff muſt 
reaſonable bail be tendered and refuſed. 1 744 bail. 


Mad. 4. | 0 
| pon 


18 The Attomey's Pyaitice 


Under fr: Upon a caſe at the aſſizes the queſtion was; 


riffs clerk can- whether a bail-· bond was well aſſigned by the 


7a le. * under ſheriff's clerk. Parker, ch. juſt. ſaid, 
be had had the ad vice of all his Brothers, and 
they were of opinion, that an under ſheriff 

himſelf might affign a bail-bond in the name 

of the high ſheriff, it having been the con- 

ſtant practice ever ſince the fat. 4 & 5 Anne. 


But that if the aſſignment was neither by 


the high ſherift nor his under ſheriff it would 
not be good; and that being the preſent 
caſe, the defendant had judgment. Str. 60. 
10 Mod. 288. 


Tf the difen- Writ returnable in Eafter term and bail | 


dant negles te bond taken, no proceedings until 24 Oct. 
ENDS tbe when bail-bond alligned, and ſpecial bail put 
Forfiited, % in the next day. It was infiſted, that the 


the plaintiſe Plaintiff ought to have delivered a declara- 


tales no fiep to tion de bene eſſe, and thereby quickened the 
quicken him. defendant. But the court held, he was not 
bound ſo to do; and the defendant was in 

the firſt fault, whereby the plaintiff loſt a 

trial. So the defendant was forced to con- 

ſent, to let the bail-bond ſtand as a ſecurity. 
77 EET» a | 

Pradice on A bail-bond to'appear to a writ returnable 
$eil-bonds. out of term is void on the face of it. Str. 
| 399. Forteſc. Rep. 363. Where bail-bonds 
need not purſue the words of the proceſs. 

2 Str. 1155. The ſheriff cannot take bail 

on an attachment. Str. 479. Comyn 264. 

Gilb. Eq. Rep. 8 4. The bail to the ſheriff 

may put in bail above againſt the defen- 

dant's will. 2 Str. 975. The ſheriff may 

aſſign the bail-bond out of his county, and 

the action may be brought where the af- 

SETS. ſignment 


2 


in the Court of King's Bench. 
ſignment is made. 2 Str. 727. L. Raym. 
1455. Forteſc. 366. In an action on a bail- 
bond the arreſt is not traverſable. Str. 
444, 643. | „„ 

The declaration on a bail-bond needs not 
ſet forth, that there was an affidavit of the 
debt, or that the ſum ſworn to was marked 
on the back of the writ. Bur. Rep. 332. 
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As to bail on habeas corpus, writs of er- Declaration, 


| 0 Sc. ſee hereafter under thoſe ſeveral 
ads. | 
When the defendant hath filed his bail, 
either ſpecial or common, as the caſe re- 
quired, the next thing the plaintiff has todo 
is the preparing and delivering his declara- 
tian, which is to contain the ſubſtance and 
matter of his complaint. CE 


Are held, Cc. to A. B. Eſq ; Bat, 


ſheriff of the county of — 
— to be paid to the ſaid ſheriff, or 


| his certain attorney, executors, admi- 


niſtrators or aſſigns, far, Fc. 

The condition of this abligation is ſuch, 
that if the above bounden A. B. do appear 
before our ſovereign lord the king at Weſt- 
minſter, on next after — (as in the 
warrant or writ) to anſwer to C D. of a 
plea of treſpaſs ; and alſo to a bill of the faid 
C. againſt the ſaid A. to be exhibited accord- 
ing to the cuſtom of the court of the ſaid lord 
the king, befare the king himſelf, for — . 
(or as the cafe is); then this obligation to be 
void and of na effect, otherwiſe to remain in 
full force and virtue. .. 
| / . Precedints 


in, &c, le Sherif, 
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Precedents of declarations. 


Michaelmas term in the ſeventh year of king 
George the third. 


On a bend. * Middleſex, R Obert Wilſon, Eſq; complain- 

to wit. eth of Thomas Johnſon, Eſq ; 
+ 4s deſcribed ſ otherwiſe called Thomas Johnſon of Gray's 
in the bond Inn in the county of Middleſex, Eſq; being 
. in the cuſtody of the marſhal of the Mar- 


Halſea of our lord the king, before the king 


himſelf, of a plea, that he render to the ſaid 
Penalty of the Robert one hundred pounds of lawful money 
bond. of Great Britain, which the ſaid Thomas ow- 
eth to the ſaid Robert, and unjuſtly detaineth 
from him; for this, to wit, that whereas the 
Tze date of ſaid Thomas on the || tenth day of May in the 
the bond. ſeventh year of the reign of our ſovereign 
lord George the] third, now king of Great 
Britain, &c. at the pe of St. Clement 

Danes in the county o 
| tain writing obligatory ſealed with the ſeal of 
Profert. the ſaid Thomas, I and to the court of our 
| ie ſaid 


— 


* 'Obzter : By the courſe of C. B. the county in the 
margin is part of the declaration, though not held ſo in 
3. R. Compns 563. | 1 
If the defendant is miſnamed in the obligation, as 
award for Edmund, and ſigns it by his right name, the 


declaration ſhould be by the name in the obligation. 


Dyer 279. b. . Cre. Fac, 640. 1 Lutw. 694, 695. b. 
1 Tbe reaſon, wherefore a deed that is pleaded ought 
to be ſhewed to the court, is becauſe every deed muſt 
prove itſelf to have ſufficient words in law, whereof the 
court muſt adjudge; and alſo it is to be proved by others, 
as by witneſſes or other proof, if the deed be denied, 
which is matter of fact. 1 fl. 121, 6. 


Middleſex, by his cer- 


in the Court of King's Bench. 
ſaid lord the king now here ſhewn, the date 
whereof is the ſame day and year, acknow- 
ledged himſelf to be bound to the ſaid Ro- 
bert in the ſaid one hundred peunds to be 
paid to the ſaid Robert when he the ſaid 
Thomas ſhould be thereunto required; never- 
theleſs the ſaid Thomas, although often requi- 
red, &c. hath not yet paid the ſaid one hun- 
dred pounds to the ſaid Robert, but hitherto 
hath refuſed, and ſtill doth refuſe to pay the 


ſame to him, to the damage of the ſaid R- 


bert of twenty pounds; and thereof he bring- 


eth ſuit, Se. 
Robert Richardſon for the plaintiff. 
Anthony Beckwith for the defendant; 
Jobn Roe, 


Pledges of proſecuting Þ 1 


*** 


Py 


Michaelmas ferm in the ſeventh year of 
ob king George the third, | 
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Middleſex, Jj/ iam Dowſe complains of Wil. On à bill 


to wit. 
Sc. being in the cuſtody of the marſhal of 
the Marſbalſea of our lord the king, before 
the king himſelf, of a plea that he render to 
him 100 J. of lawful money of Great Britain, 
which the ſaid William Cave owes to the ſaid 
William Dowſe, and unjuſtly detains from 
him, for this, to wit, that whereas the ſaid 

K 2 William 


** a. F WW VO — 


8 * a 
* n * — — 


or variety of precedents and learning on this head, 
fee 2 Mod. Ext. 177. 


liam Cave, otherwiſe called, penal, | 
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| William Cave on the twentieth day of January 0 
in the ſixth year of the reign of our ſovereign 
lord George the third, now king of Great 
Britain, Ac. at the pariſh of St. Clement Danes 
in the county of Middleſex, by his bill obli- 
gatory, ſealed with the ſeal of the ſaid Wil- 
kam Cave, and to the court of our ſaid lord 
the king now here ſhewn, the date whereof 
is on the ſame day and year, acknowledged 
himſelf to be indebted to the ſaid William 
Dowſe in fifty pounds to be paid to the ſaid 
William Dowſe upon the firſt day of May 


then next enſuing after the date of the ſaid £1 
bill; and to the ſaid payment well and truly 0 
to be made, the ſaid William Cave by the C7 
ſaid bill firmly bound himſelf, his heirs, exe- bj 
cutors and adminiſtrators, in the ſaid one rc 
hundred pounds; and the ſaid William Dowſe fe 
in fact ſays, that the ſaid William Cave did 
not on the ſaid firſt day of May pay to the 2 
ſaid William Dowſe the ſaid fifty pounds, hi 
which upon that day he ought to have paid G 
him according to the form and effect of the th 
ſaid bill; whereby an action has accrued to hi 
the ſaid William Dowſe, to demand and have IS 
of the ſaid William Cave the ſaid one hundred ve 
pounds; nevertheleſs the ſaid William Cave, G 
although often required, Ec. has not yet 2 
paid the ſaid one hundred pounds to the ſaid fe 
William Dowſe, but ut antea fol. 131. 1a 
: | | fa 
On a fingle As before to, of a plea that he render to q 
bill. him fifty pounds of lawful money of Great 


„ Britain, which the ſaid V. C. owes to the 
ſaid V. D. and unjuſtly detains from him; 
for this, to wit, that whereas the ſaid W. C. 

4 88 


in the Court of King's Bench. 


on the tenth day of May in the ſeventh year 


of the reign of our ſovereign lord George the 


third, now king of Great Britain, Sc. at 
Weſtminſter in the county of Middleſex, by 
his bill obligatory, ſealed with the ſcal of 
the ſaid . C. and to the court of our ſaid 
lord the king now here ſhewn, the date 
whereof is on the ſame day and year, ac- 
knowledged himſelf to be indebred to the 
faid W. D. in the ſaid fifty pounds, to be 
paid to the ſaid V D. his executors, admi- 
niſtrators or aſſigns, vpon the firſt day of Au- 
guſt next enſuing the date of the ſaid bill 
obligatory; and to the ſaid pay ment well and 
truly to be made the ſaid * C. by the ſaid 
Bill firmly bound himſelf, bis heirs, execu- 
tors and adminiſtrators; nevertheleſs af anten 


fol. 131. 
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As before to, of a plea that he render to o, 4 mutu- 


him five hundred pounds of law ful money of atus. 


Great Britain, which the ſaid . C. owes to 
the ſaid V. D. and unjuſtly detaibs from 
him; for that, to wit, that whefeas the ſaid 
W. C. on the twetity-firſt day of April in the ſe- 
venth year of the reign of our ſovereign lord 
George the third, now king of Great Britain, 
Sc. at Weſtminſter in the county of Middle- 
ſex; borrowed of the ſaid V. D. the afofe- 
ſaid five hundred pounds to be paid to the 
ſaid . D. when he ſhould be thereunto re- 
quired ; nevertheleſs, #7 antea fol. 131. 


K 3 Michaelmas 
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 Michaelmas term in the ſeventh year of 
king George the third. 


On an inland Middleſex, fOhn Morton complains of Jobn 
Billof exchange to wit. Sleddal, being in the cuſtody 
by the indorſee of the marſhal of the Marſbalſea of our lord 
— 2 the king, before the king himſelf, for this, 
drawer, do wit, That whereas the ſaid Jobn Sieddal, on 
Lill. Entries the thirteenth day of April in the year of our 
44 lord one thouſand ſeven hundred and ſixty- ſe- 
Mod. Ent. ven at Weſtminſter, in the county of Middleſex, 
* (then being a perſon uſing commerce, to wit, 
at VMeſtminſter aforeſaid) according to the uſage 

Bill ef ex- and cuſtom of merchants made his bill of ex- 
change. change in writing ſubſcribed with his hand, 
| bearing date the ſame day and year, and di- 
rected the ſaid bill of exchange to one Ning /- 

mil Eyre; by the which ſaid bill of exchange 

the ſaid John Sleddal required the ſaid King/- 

mil Eyre to pay to one Thomas Pipon, or his 

order, the ſum of twenty pounds, 7wenty 

days after ſight of the ſaid bill, for value re- 

ceived, and to place the ſame to the account 

of ſubſiſtence, for the uſe of Captain Spicer's 

company of inyalids in garriſon at Ferſey, and 

the ſame ſhould be allowed in account by the 

ſaid Jobn Sleddal; and the ſaid Thomas Pipon 

afterwards, to wit, on the fourteenth day of 

May in the year of our lord aforeſaid, at Weſt- 

I indorſement. minſier aforeſaid, by his indorſement made 
upon the ſaid bill, according to the uſage and 


cuſtom of merchants, ordered the contents of 


the ſaid bill, to wit, the ſaid twenty pounds, 
| 5 ta 
2 


in the Court of King's Bench. 
to be paid to one Jobn Vowler, or his or- 
der: Which ſaid Jobn YVowler afterwards, to 
wit, on the twenty-ſeventh day of May in the 
year aforeſaid, at Weſtminſter aforeſaid, by 
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his indorſement made upon the ſaid bill of 2 indorſemenr. 


exchange, according to the uſage and cuſtom 
of merchants, ordered the contents of the ſaid 
bill, to wit, the ſaid twenty pounds, to be 
paid to the ſaid Fob» Morton, or his order; 
and the ſaid Fohn Morton in fact ſays, that 
he afterwards, to wit, on the firſt day of 
June in the year aforeſaid, at Weſtminſter 
aforeſaid, ſhewed the ſaid bill, with the ſaid 
indorſements thereupon made, to the ſaid 
King ſinil Eyre, and then and there requeſted 
him to accept the ſaid bill; which ſaid Kng/- 
mill Eyre would not accept the ſaid bill, bur 


then and there intirely refuſed to accept the , 
ſaid bill, or ever to pay the ſaid twenty pounds /;, - 2 


mentioned in the ſaid bill; of which premiſ- 
ſes the ſaid Jobn Sledaal afterwards, to wit, 
on the eighth day of June in the year afore- 
ſaid, at Weſtminſter aforeſaid, had notice; by 


K 4 reaſon 


— 
— 


* The plaintiff declared upon an indorſement made 
to Louiſa Acheſon, or order; upon producing the bill in 
evidence, the indorſement appeared to be in theſe words, 
Pay the contents to Louiſa Acbeſon; therefore it was 
objected, that the indorſement not being to order did not 
agree with the declaration. But (a caſe being made) the 


whole court were of opinion, it was well enough, that 


being the legal import of the indorſement, aad that the 
plaintiff might upon this have indorſed it over to ane- 
ther, who would have been the proper order of the firſt 
indorſer. Judicium pro guerente. Acheſon v. Fountaine, 
Trin. 9 Geo, Strange 557. 
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Afumpfit.. 


fndeb. aſſum. 
for money re- 
ceiued to the 


plaintiff's uſe, ac 


Sreach, 


The Attozney's Pꝛackice 
reaſon of which ſaid premiſſes, he the ſaid 
John Sleddal, according to the uſage and 
cuſtom of merchants, became liable to pay 
to the ſaid Jobn Morton the ſaid twenty 

unds in the ſaid bill mentioned; and the 
ſaid John Sleddal being ſo liable, afterwards, 
to wit, on the ſame day and year, at Weſt- 
minſter aforeſaid, ® in conſideration thereof, 
undertook, and then and there faithfully pro- 
miſed the ſaid Fohn Morton, that he the ſaid 
Jobn Sleddal would well and truly pay the 
ſaid twenty pounds to the ſaid John Morton; 
2 alſo whereas the ſaid John Sleddal, on 

oth day of Auguſt in the year aforeſaid, 

1 75 eſtminſter aforeſaid, was indebted to the 
ſaid John Morton in eighty pounds, for mo- 
ney before that time received by the ſaid Jobn 
Sleddal to the uſe of the ſaid John Morton, 
and being ſo indebted, the ſaid Fohn Sleddal, 
afterwards, that is to lay, on the ſame day ad 
year, at Weſtminſter aforeſaid, in conſidera- 
tion thereof, undertook, and then and there 
faithfully promiſed the ſaid John Morton, 
that he the ſaid John Sleddal would well and 
truly pay the ſaid eighty pounds to the ſaid 
John Morton; nevertheleſs the ſaid John 
Sleddal not regarding his ſaid ſeveral promiſes 
and undertakings ſo made as aforeſaid, but 


contriving and fraudulently intending to de- 
ceĩve 


7 e OI * 5 5 5 
inne n 1 OE Kan 9 * 


® In Caſe Jes afſampfit upon a contraQ, the words 
in confderation thereef were omitted, but held well 
enough, there being a conſideration apparent in itſelf, 
the content being for goods ſold, 1 Latw. 237. 


| | 45 ji 
fn the Court of King's Bench. #3 . ä 
_ ceive and defraud the ſaid John Morton in V 
this behalf, hath not paid to him the ſaid ſe- 1 
veral ſums of money, or any of them or any [ WH 
part thereof ; although to pay the ſame to 1 4,5 % 
him the ſaid 7obn Morton, he the ſaid John | 1 
Sleddal afterwards, that is to ſay, on the ſame Wt lt 4 
day and year aforeſaid, at Weſtminſier afore- = Jil | 
ſaid, was requeſted by the ſaid Fobn Morton, 4 
but the ſaid John Sleddal to pay the ſame to 10 
him hath hitherto altogether refuſed, and 0 
doth yet refuſe, to the damage of the ſaid | f 
Fobn Morton of eighty pounds; and thereof Wo 
he brings ſuit, c. | FA 
Jobn Lounds for the plaintiff, 8 ng 
Richard Goſwell for the defendant. l 
Pled f f 2 Jobn Doe, f ip I 
edges of pro ecuting, | Richard Rot. l 
R —— ER 96 os N 855 0 BY! 
Trinity term in the ſeventh year of king WH 8 
| George the third. | 0 
| ; 14 ' 19-2 
London, T Homas W. complains of Hugh H. Oo a promiſo- | 4 
to wit, being in the cuſtody of the mar- H note. 0 q WA 
ſhal of the Marſbalſaa of our lord the king, Mod. Eat. 1 
before the king himſelf; for that whereas theꝰ | 164 
ſaid Hugh H. on the twelfth day of June in 1 
the ſeventh year of the reign of our ſovereign | | if 
lord George the third, now king of Great 4 i 
Britain, &c, at London aforefaid, to wit, in 11 
the pariſh of St. Mary le Bow in the ward of 4's 
Cheap, made a certain note in writing, ſub- 1 
ſeribed with his own hand, commonly called 1 
12 I | 
| 10! 
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vide Carth. 322. 
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| a*® promiſſory note, bearing date the ſame 


day and year, by which note the ſaid Hugh 
H. promiſed to pay to the ſaid Thomas M. 
or his order, one month after the date of the 
ſaid note, the ſum of ten pounds || for value 

= | - received 


— 


* Declaration-in caſe on a promiſſory note for twenty 
guineas, not alledging the value of them. Demurrer. 


Per cur. The action is brought for damages, and the 


value of the guineas may be given in evidence: In debt 
for ſo many guineas, the value muſt be ſet forth, ſo as 
to aſcertain the debt; judgment for the plaintiff. Mich. 
4 V. & M. B. R. Fontzel v. Burrowes, Carth. 2553 et 

Caſe ſur aſſump. on a promiſſory note againſt the in- 
dorſer. On trial before Willes c. j. at Guildhall, it was 
donbted whether the plaintiff ought not to prove a de- 
mand of the drawer before the action brought; the mat. 
ter on proof was left to the jury, whether a demand was 
made or not. On motion for a new trial, Forte/cue j. 
mentioned the caſe of Davis and Maſon, 1 Geo. 2. C. B. 
wherein it was agreed by the court, that there ought to 
be a demand of the drawer, for the indorſer undertook 
conditionally only, if the drawer did not pay. Indeed 
if a note be forged, Holt c. j. held the indorſer liable 
tho' no demand; and indeed no demand can be, for 
when a note is forged there is no drawer, So on a note 
payable to a man or bearer, no demand need be from 
him to whom it is -made payable. But a new trial was 


denied, for the evidence of the demand was left to the 


jury, who were the proper judges of that fact, and knew 
belt the courſe of dealing. Trin. 11 Geo. 2. C. B. 
Pardo v. Fuller, Comyns 579. wide 2 Vol. 73. | 

+ Per Curiam : IX to pay to 4. for value re- 
ceived, is within the ſtatute, tho* without the word or- 


er: Sel. Caf. Evid. 18. 


Value received or not is not material, for an action 
upon a promiſſory note payable to a man or order, tho 
it be not for value received, is maintainable upon the 
flat. 3 & 4 Anne, c. . And if value received is in the 
note, there is no occaſion to prove that the value was 
paid. 2 R. Raym. 15 56. | 


in the Court of King's Bench. 
received, by him the ſaid Hugb H. by reaſon 


whereof, and alſo by force of the ſtatute in gt. 3 K 44 
that caſe made and provided, the ſaid Hugh nz. c. 9. 


H. became liable to pay to the ſaid Thomas W. 
the ſaid ſum of ten pounds in the ſaid note 
mentioned, according to the tenor and effect 
of the ſaid note; and being ſo liable, the 
ſaid Hugh. H. in conſideration thereof, after- 
wards, to wit, the ſame day and year, at 
London aforeſaid, in the pariſh and ward afore- 
ſaid, undertook, and then and there faith- 
fully promiſed the ſaid Thomas W. that he the 
ſaid Hugh H. would well and truly pay to the 
ſaid Thomas I. the ſaid ten pounds in the 
ſaid note mentioned, according to the tenor 


and effect of the ſaid note: And whereas one ne 
the ſeventh year of the reign of our ſovereign —— — 
Jord George the third, now king of Great the indor/er. 
Britain, Sc. at London aforeſaid, in the pariſh 2Attor. Prac. 
and ward aforeſaid, made his certain note in _— 
writing, called a promiſſory note, ſubſcribed 


Thomas Dawſon, on the ſixth day of July in 


with his proper hand, bearing date the ſame 
day and year laſt aboveſaid, and by the ſame 
note promiſed to pay to the ſaid Hugh H. or 
order, two months after date of the ſame 


note, thirty pounds for value received: And Tndorſement. 


whereas alſo the ſaid Hugh H. afterwards, to 
wit, the ſame day and year laſt aforeſaid, at 
London aforeſaid, in the pariſh and ward 
aforeſaid, (the ſaid thirty pounds in the ſaid 
laſt mentioned note contained, or any part 
thereof, being no ways paid) by his certain 
indorſement, with his proper hand ſubſcribed 
on the ſame note, ordered the ſaid Thomas 


Dawſon - 


— ear — — 3 
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Dawſon to pay to the ſaid Thomas W. the 


laid thirty pounds in the ſaid laſt mentioned 
note contained, of which ſaid iidotſement he 


the ſaid Tas M. afterwards, to wit, on the 
ninth day of September in the year aforeſaid, 
at London aforeſaid, in the pariſh and ward 
aforeſaid *, gave notice to the ſaid Thomas 
Dawſon, and then and there requeſted him to 
pay to the ſaid Thomas W. the aid thirty 
pounds in the ſaid laſt mentioned note con- 
tained, according to the tenor of the ſame 
note, which the ſaid Thomas Dawſon then and 
there refuſed to do; whereof the ſaid Hugh 
H. afterwards; to wit, the ſame day and year 
laft aforeſaid, at London aforeſaid, in the pa- 
Tiſh and ward aforeſaid, had notice, by reaſon 


of which premiſſes, and by force of the ſta- 


tute in that caſe lately made and provided, 
the ſaid Hugh H. became liable to pay to the 
ſaid Thomas IF. the faid thirty pounds in the 
ſaid faſt mentioned note contained; and being 
ſo liable, the ſaid Hugh H. in conſideration 
thereof, afterwards, to wit, the ſame day and 
year laſt aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, undertook, and 
then and there faithfully promiſed to the ſaid 
Thomas V. that he the ſaid Hugh H. would, 
when he ſhould be thereunto afterwards re- 

| quired, 


* 


rer n oe 


* The third indorſee of a promiſſory note, kept it 


from the firſt of November to the ſeventh of January, 


withoat receiving it of the drawer of the note; and in 

an action againſt the firſt indorſee, without notice, the 

plaintiff was nonſuited for his neglect. Trin. 12 Geo, 

"x Guildhall before Raymond c. j. Popys againſt Sir John 
ambert. f 


in the Court of King's Bench. 
quired, well and faithfully pay the ſaid thirty 


pounds to the ſaid Thomas W. And alſo Ind. af. 
whereas the ſaid Hugh H. afterwards, to wit, 9 lent 


on the ninth day of September in the twelfth 
year of the reign of our ſoverign lord Gearge 
the ſecond, now king of Great Britain, $5c. 
at London aforeſaid, to wit, in the pariſh of 
St. Mary le Bow, in the ward of Cheap, was 
indebted to the ſaid Thomas W. in the ſum 
of forty pounds of lawful money of Great Bri- 
tain, for the like ſum of money by the ſaid 
Thomas M. at the ſpecial inſtance and requeſt 
of the ſaid Hugh H. before that time to the 
faid Hugh H. lent and advanced; and being 
ſo indebted, the ſaid Hugh H. in confidera- 
tion * thereof afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, 
undertook, and then and there faithfully pro- 
miſed the ſaid Thomas W. to pay him the ſaid 


forty pounds when he ſhould be thereunto re - 


quired:  Neveribeleſs the ſaid Hugh H. ut 
antea, fol, 131. — 


* Where the law creates a promiſe, the omiſſion of 
inde hurts not; aliter in à collateral matter. Barret v. 
Morley, Paſch. 22 Car. 2. ac vide antea. 


55 Trinity 


141 


fer 


* 
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Trinity term in the ſeventh year of the 


my of king George the third. 
Lane Ames Fones complains of William 


to wit. Wi lliams, being in the cuſtody of 


the marſhal of the Marſalſea of the lord de 
king before the king himſelf, for that (to wit) 


Indeb. ail. for That whereas the ſaid William on the ſecond 


deliver 


__ and day of May in the year of our lord one thou- 


ſand ſeven hundred and ſixty- ſeven, at London 
aforeſaid (to wit) in the pariſh of St. Mary 
le Bow in the ward of Cheap, was indebted 


to the ſaid James in the ſum of four hundred 


pounds of lawful money of Great Britain, for 


divers goods, wares and merchandizes, be- 


fore that time ſold and delivered by the ſaid 

James to the ſaid William, at the ſpecial in- 
ſtance and requeſt of him the ſaid William, 
and he the ſaid William · being ſo indebted, in 


. conſideration thereof afterwards, (that is to 


ſay) on the ſame day, and in the ſame year, 
at London aforeſaid, in the pariſh and ward 
aforeſaid, undertook and then and there 
faithfully promiſed the ſaid Fames, that he 
the ſaid William would well and truly pay and 
fatisfy unto the ſaid James the ſaid ſum of 
four hundred pounds, when he the ſaid Wil- 
liam ſhould afterwards be thereunto requeſted. 
And whereas alſo the ſaid William“ afterwards, 

that 


” [n conderation that 9. had ſold a mare to D. he 
promiſed to pay Q. tantum, fc. quantum equa babere' 
meruit ; averment uod equa habere meruit 81, Abſurd. 
Judgment reverſed on error. Mich. 4 V. & M. B. R. 
Blackman v. Cobbet, Carth. 254. 


in the Court of King's Bench. 


that is to ſay, on the third day of May in the Quantum val. 
ſaid year of our lord one thouſand ſeven hun- thercon. 


dred and fixty-ſeven, at London aforeſaid, in 
the pariſh and ward aforeſaid, in conſidera- 
tion that the ſaid James had before that time 
ſold and delivered to him the ſaid William, 
at the like fpecial inſtance and requeſt of him 
the ſaid William, divers other goods, wares, 


and merchandizes , undertook, and then 


and there faithfully promiſed the ſaid James, 
that he the ſaid William would well and truly 
pay and ſatisfy unto the ſaid James, ſo much 
money as the ſaid laſt- mentioned goods, 
wares and merchandizes, ſo as aforeſaid ſold 
and delivered, were reaſonably worth at the 
time of the ſale and delivery thereof, when 
he the ſaid William ſhould afterwards be 
thereunto requeſted. And the ſaid James 
avers, that the ſaid laſt-mentioned goods, 
wares and merchandizes, ſo aforeſaid ſold 
and delivered, were reaſonably worth, at the 
time of the ſale and delivery thereof, other 
four hundred pounds of like lawful money, 
that is to ſay, at London aforeſaid, in the pa- 
riſh and ward aforeſaid, whereof. the ſaid. 
William afterwards, that is to ſay, on the 
ſame day, and in the ſame year, laſt above- 

d | mentioned, 


2 2 »„— 


Indeb. aff. & quant. meruit, no nominative caſe to 


the aſſumpfit & promiſit in the quant. meruit, Error 
brought. Cur. Since it is poſitively affirmed at firſt, that 


the defendant ſup. /e aſſump/it, that nominative caſe, 
wiz. defendens, ſhall go to the ſubſequent verbs. Triz. 
8 W. z. B. R. Row v. Gatehouſe, Carth. 379. vide 
1 Lute, 237. 
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mentioned, there had notice from the ſaid 
Indeb. afl. for Tames. And whereas alſo the ſaid William 
money had and, afterwards, that is to ſay, on the fourth day 
received. of May in the ſaid year of our lord one thou- 
ſand ſeven hundred and ſixty- ſeven, at London 
aforeſaid, in the pariſh and ward aforeſaid, 
was indebted to the ſaid James in other four 
| hundred pounds of like lawful money, for ſo 
| | much money before that time had and re- 
| | ceived by the ſaid William, to and for the uſe 
of the ſaid James, and he the ſaid William, 
being fo therein indebted, in conſideration 
thereof afterwards, that is to ſay, on the ſame 
day, and in the ſame year, laſt above-men- 
tioned, at London aforeſaid, in the pariſh and 
ward aforeſaid, undertook and then and 
| | there faithfully promiſed the ſaid James, that 
he the ſaid William would well and truly pay 
and ſatisfy unto the ſaid James the ſaid laſt- 
mentioned ſum of four hundred pounds, 
| when he the ſaid William ſhould afterwards 
| Indeb. aff. for be thereunto requeſted. And whereas alſo 
money lt. the ſaid William afterwards, that is to ſay, 
on the fifth day of May in the ſaid year of 
our lord one thouſand ſeven hundred and 
ſixty- ſeven, at London aforeſaid, in the pariſh 
I and ward aforeſaid, was indebted to the ſaid 
| 2 in other four hundred pounds of like 
| awful money, for .ſo much money before 
| that time lent and advanced by the ſaid James 
to the ſaid William, at the ſpecial inſtance and 
requeſt of him the ſaid William; and he the 

ſaid William, being ſo herein indebted, in 
conſideration thereof afterwards, that is to ſay, 
. | on the ſame day, and in the ſame year, laſt 
| above-mentioned, at London aforeſaid in the 
| „ pariſh 


in the Court ok King's Bench: 


pariſh and ward. aforeſaid, undertook, and 
then and there faithfully - promiſed: the ſaid 
Jumes, that he the ſaid William would well 
and truly pay and ſatisfy unto the ſaid! James 
the ſaid laſt· mentioned ſum of four hundred 
pounds, when he the ſaid William ſhould af- 


* 


terwards be thereunto requeſted. And where- Inſimul com? 
as alſd the ſaid William after wards, that is to Putaſſet. 


ſay, on the ſixth day of May in the ſaid year 
of our lord one thouſand ſeven hundred and 
ſixty-ſeven, at London afoteſaid, in the pariſh 
and ward aforeſaid, had accounted, together 
with the ſaid James, of and concerning divers 
other ſums of money before that time; due and 
owing from the ſaid: William to the ſaid 
James, and then being in arrear and unpaid, 
and upon that accounting, the ſaid William 
had been then and there found in arrear to- 
wards the ſaid James in one hundred and 
twenty-three pounds and five fhillings of like 
lawful money, and being ſo found in arrear, 
he the ſaid William, in conſideration thereof 
afterwards, that is to ſay, on the ſame day, 
and in the ſame year, laſt above-mentioned, 


at London aforeſaid, in the pariſh .and ward 


aforeſaid, undertook, and then and there 
faithfully promiſed the ſaid James, that he the 
ſaid William would well and truly pay and ſa- 
tisfy unto the ſaid James the ſaid ſum of one 
hundred and twenty-three pounds and five 
ſhillings, when he the ſaid William ſhould 


afterwards be thereunto requeſted. Yet the Breach. 


ſaid William, in no wiſe regarding his afore- 
ſaid ſeveral promiſſes and undertakings made 


in manner aforeſaid, but contriving and frau- 


dulently intending craftily and ſubtilly to de- 
| | L ceive 


17 


4 
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ceive and defraud. the ſaid: James in this be- 
half, hath not as yet paid or in any wiſe ſa - 
tisfied the aforeſaid ſeveral ſums of money or 

any part thereof to the ſaĩd James, (although 
he the ſaid William afterwards (that is to ſay) 
on the ſeventh day of May in the ſaid year 
of our lord one thouſand ſeven hundred and 

+ fixty-ſeven, and often-afterwards at London 
aforeſaid, in the pariſh and ward aforeſaid, 
was requeſted by the ſaid James to pay him 
the aforeſaid ſeveral ſums of money) but bath 
hitherto wholly refuſed and till refuſes to pay | 
or in any wiſe ſatisfy. the fame to the ſaid 

James, to the damage of the ſaid James of 
four hundred en; and thereof he brings 
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a =_ Sc. i 
. M. for the plaintiff, 
K. R. for the defendant. : 
| Pledges fo ee 
or pro nc er > 
—— Roe. 
Michaelmas term in the ſoventh year of 
king George the third. ; 
Indebitatusaſ- Middleſex, Amuel Anderſon co mplains of 
8 ſo wit. JS Thomas Trout, being in the cuſ- 
materiah tody of the marſhal of the Marſtalſea of « our 
found. lord the king, before the king himſelf, for 


that whereas the ſaid Thomas Trout, on the 
ninth day of September in the ſeventh year of 
the reign of our ſovereign lord George the 
third, now king of Great Britain, c. at 
' Weſtminſter in the county of Middleſex, was 
indebted to the ſaid Samuel Anderſon in twenty 


pounds of lawful money of Great Britain, as 
3 | well 


in the Court 11 Hing's Bench: .. 


| well for * work by, the ſaid Samuel Al 
5 time done and performed for the 
0 75 amar? Traut, at his ſpecial inſtance and 
requeſt. as or divers materials and neceſſary 
things uſed in and about the ſaid work,. -by 

the ſaid Samuel Auderiſon ne that time 
found. and provided, at the like ſpecial in- 


Race and ae e the (id; ee e 
and. being, ſo indebted he the ſaid .Thomas. 


Trout, in conſideration thereof. after ward, to 
At, on, Aab. day and var at ene. 


reſaid, in the de ret faid;- under-. 


5 ook, and th. n and there f y: promiſed: 
= ſaid Samuel Anderſon, that — the ſaid. 
Thamas Traut would: well and truly pay et 


ſaid twenty pounds to the ſaid-Samuel Au 
ſon, when.he-the ſaid I homas Trout — he: 


Thomas Traut, afterwards, to wit, on 


ſame day and year at Waſtminſte aforeſaid, i in 


the county afoxefaid, in conſidęration that the 
ſaid . Samuel Anderſon had before, that time 


done 4 e other work. tor the ſaid 


3 Le Fee, 


"+ 1 4 ft +... 128 4 


* » «& # þ * s 
4 r A 
9 — 


} 1'3 174 , ww aq" 


. — FR * & * dackeievt, without fe. 0 


ting forth What ſort or manner of work or labdur. Cyr, 
The only reaſon why the plaintiff is bound to ſhew 
whert in the defendaft is indebted, is, that it may ap- 
pear to the coutt, that tis not a debt on record or fpe- 
cialty, but only upon fmple contra, and any general 


wordt, by which that may be made to appear, are ſuf- 


ficient. Paſth. 5 W. & M. B. R. Hibbert v. Gaurt- 
hope, Carth. 256? 1 Mod. 8. 


' Note; After work is done upon the foot of a ſpecſal 
agreement; te money to be paid by uct? agreement 


may as well be recovered on a general indebitatus aſſumps 
/it, as on a a ſpecial count upon the contract, 


thereunto required: And whoreas the. ſaid . 
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| Thomas Trout, at his like ſpecial inſtance and 
requeſt, and had found and provided divers 
other materials and neceſſary things uſed in 
and about the ſaid laſt mentioned work, un- 
dertook, and then and there faithfully pro- 
miſed the ſaid Samuel Anderſon, that he the 
ſaid Thomas Trout would, when he ſhould be 
thereunto required, well and truly pay to the 
faid Samuel Anderſon ſo much money as he 
therefore reaſonably deſerved to have; and 
the ſaid Samuel Anderſon in fact ſays, that he 
did therefore reaſonably deſerve to have of 
the ſaid Thomas Trout other twenty pounds of 
like lawful money of Great Britain, to wit, 
at Weſtminſter aforeſaid in the county afore- 
| ſaid, of which the ſaid Thomas Trout then and 
| Tofimul com- there had notice. And alſo whereas the ſaid 
putaſſet. Thomas Trout, afterwards, to wit, the ſame 
day and year at Weſtminſter aforeſaid, in the 
county aforeſaid, had accounted together with 
the ſaid Samuel Anderſon, touching and con- 
cerning divers other ſums of money before 
| that time due from the ſaid Thomas Trout to 
| the ſaid Samuel Anderſon, and then. being in 
| ., arrear and unpaid  'and the ſaid Thomas 
«Trout, upon the ſaid account, was then and 
there found in arrear to the ſaid Samuel An- 
derſon in other twenty pounds of like lawful 
money of Great Britain; and being ſo found 
in arrear, he the ſaid Thomas Trout, in con- 
ſideration thereof, afterwards, to wit, on the 
ſame day and year at Weſtminſter aforeſaid, in 
the county aforeſaid, undertook, and then 
and there faithfully promiſed the ſaid Samuel 
Anderſon, that he the ſaid Thomas Trout would 
well and truly pay the ſaid laſt mentioned 
twenty 


in the Court of King's Bench. 149 
twenty pounds to the ſaid Samuel Anderſom 
when he the ſaid Thomas Trout ſhould be 
thereunto required: Nevertheleſs the ſaid Tho- 
mas Trout, ut antea, fol, 131. 


As before to, Was . indebted to the ſaid Indebitatusaſ- 
A. B. in thirty pounds of lawful money of _— Pp 
Great Britain, for ſo much money before that |" _ = 
time had and received by the ſaid C. D. for gumif: ve. 
the ſaid A. B. and to his uſe; and being ſo 
indebted, Ic. 

Was indebted to the ſaid A. B. in forty For money laid 
pounds of lawful money of Great Britain, ont. for the de- 
for ſo much money by the ſaid A. B. before Tendant. 
that time laid out and expended for the ſaid 
C. D. at his ſpecial inſtance and requeſt ; and 
being ſo indebted, c. . 


Breach; 


Michaelmas ferm in the ſeventh year of | ; 


king George the third. 


London, NOler. Parry complains of Thomas e Jover. 6 | 


to wit, Hunt, being in the cuſtody of the 
marſhalof the Marſbalſea of our lord the king, 
before the king himſelf, for that, that where- ©" 216. 
as the ſaid Robert Parry, on the third day of 
Auguſt in the ſeventh year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, &c. at London aforeſaid, to 
wit, in the pariſh of St. Mary le Bow in the 


L 3 ward i 

5 4 
Note; In trover there is no plea, but a releaſe, or 4 | 
not puilty ; for every plea in juſtification is but tanta- 11 
mount. Trin. 14 Car. 1. 1 Kb. 305. per Twiſoen ; | | 

fed wide Brown v. Wootton, Cro. Fac. 73. Yeiv. 67. 1 
1 


Moor 762. 1 Danv, Abr, 722. p. 2. 9 
: 0 Z 
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ward of Cbeap, was poſſeſſed of the goods 
ang: chattels' following, to Wit, of one geld 


chain, une ſtlver cup, and one gold watch; 
of the value of fifty pounds, a8 of his O 


proper goods and als, and being 16 
thereof. poſſeſſed, the ſaid Robert Parry after- 
Wards, 5 Wit, on the ſame day and” year at 
Tondon aforeſaid. in the par rih and ward 
aforeſaid, caſually loſt the faid goods and 
Chattels out of his hands and poſſeſhon, which 


ſaid -goods and chattels afterwards, to wit, 


on the ſame day and year, at London afore- 


ſaid, in the-pariſh and ward aforeſaid; came 
by finding to the hands and poſſeſſion of the 
fal Thomas Hunt: Neverthelſeſs the ſaid Tho- 
mas Hunt, knowing the faid goods and chat - 
tels to be the proper goods and chattels of the 


ſaid Robert Parry, and to him the ſaid Ro- 


Bert Parry of right to belong and appertain, 
yet contriving and fraudulently intending 
craftily and ſubtilly to deceive and defraud 

the ſaid Robert Parry in this particular, hath 
not (though often required) delivered the ſaid 
goods and chattels to the ſaid Robert Parry, 
but afterwards, to wit, on the ſixteenth day 
of Auguſt aforeſaid in the yeat aforeſaid at 
London aforeſaid, in the pariſh and ward 


aforeſaid, converted and diſpoſed of the ſaid 


goods and chattels to his own proper uſe, to 
the damage of the ſaid Robert Parry of fifty 
pounds; and thereupon he brings ſuit, Sc. 
Al. B. for the plaintiff. - 5 
C. D. for the defendant. 
Jobn Doe, 
Pledges of proſecuting, 3 and | 
Richard Roe. 
"Michaclmas 


in the Coutt ot King's Bench. 157 


Michaelmas' ri in ble ſventh' year of 
Ling George the third, 


Moll Ann wel Page complains of William Aſault. 
o wit, © Berkin, being in the cuſtody of 
the marſhal of the 2 3h of our lord 
the king, before the king himſelf, * for that . Ardrew 
the ſaid William Bertin, on the tenth day of 21, 282. 
_ OFober in the ſeventh year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, Se. at Weltminſ er in the 
ſaid county of Mzddleſex, with force of arms, 
to wit, with ſtaves and ſwords, made an aſ- 
ſault upon the ſaid Samuel Page, and beat, 
wounded and treated him ill, whereby the - 
ſaid Samuel Page was in great danger of 
loſing his life, and then and there did other 
injuries to the ſaid Samuel Page, againſt the 
peace of the preſent king, to the damage of 
the ſaid Samuel Page of five hundred _— 
and thereof he brings ſuit, c. 


Antbony Beckwith for the plaintiff. 
K. Richardſon for the defendant. | 
Jobn Doe, 
| Pledges of ms: and 
Richard Roe. 


Trinity Jerks in che ſeventh year of the 
rolgn of king 0 the third. 


Wi Its, * N. Eſq; com plains of bo- Trejpah for 
to wit, mas Arlett the younger, in the digging the 
euſtody of the marſhal of the Marſbalſaa of Paint 


claſe, and car- 


our lord the king, before the king himſelf, ig Lava; his 
L 4 for oaker. 


—— £ —— — 


— ern — * 
— wer a — — — — — — 
— — — _—_—————_ x — —hag—=— ns - — — 2 * 
IC; — . —— — — — — na 


— voy — 
—ͤ—ũ—ů—ä— 3 ͤꝗKSY— 2 BA ———— 2 
— — - I_ Dey vv 9 


— ens 
- 0 gy 


152 


TCͤhe attoꝛney's Pꝛatticfe 
for that the ſaid Thomas, on the firſt day of 


June in the year of our lord one thou- 


ſand ſeven hundred and ſixty- ſeven, and at 
divers other days and times between that day 
and the day of exhibiting this bill, with force 
and arms, &c. broke and Entered the cloſe 


of the ſaid William called tbe Common, i in the 


pariſh of Box in the ſaid county of Wilis, 
and ſubverted and dug up the ſoil, (to wit) 


twenty perches of the ſoil of the ſaid il. 


liam, in the ſaid cloſe, and dug up, took, 
carried away and detained the oaker, (to wit) 


fifty hundred weight of oaker of the ſaid 


William of the value of thirty pounds, found 
in the ſaid cloſe, and dug up, took, carried 
away and detained other oaker, (to wit) fifty 
hundred weight of qther oaker of the ſaid 
William of the value of thirty pounds, found 
in the ſaid cloſe; and alſo. for that the ſaid 
Thomas afterwards, that is to ſay, the ſame 
day and year aforeſaid, and at divers other 
days and times between that day and the day 
of exhibiting this bill, with force and arms, 
Se. broke and entered one. other cloſe of the 
ſaid J/illiam, in the ſaid. pariſh of Box in the 
county aforeſaid, and ſubverted and dug up 
the ſoil, (o wit) twenty perches of the ſoil 
of the ſaid William, in the ſaid laſt mention- 
ed cloſe, and dug up, took, carried away and 
detained other oaker, (to wit) forty hundred 
weight of other oaker of the ſaid William of 
the value of five and twenty pounds, found 
in the ſaid laſt mentioned cloſe, and did other 


- wrongs to the ſaid William, againft the peace 
of our lord the king, to the * of the 


ſaid 
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faid William of ſixty pounds; and thereof 
he brings ſuit, &c. . 
0 Sr 5 +64) 5c 6 Pl, 

| Pledges of proſecutin e 
eee <4 +725 5 Ge Miibs 


If the cauſe of action ariſes on: ſome day Cauſeof aFiom 
within the term of which the declaration is 2% in 2 ; 
delivered, the declaration muſt be of D 
day in the term after the cauſe of action ac- wc/aration to 
crued, in this manner: Michaelmas term, to be of ſome day 
wit, on Monday next after the morrow of All ſubſequent. - 
Souls in the ſeventh year of king George the 
third; and not of Michaeimas term gene- 
rally!“ EAT. | 

Battery; iſſue, and verdict for the plaintiff Declaration is 
in Mich. 8 NV. 5. Motion in arreſt of judg- 2/au/tat a day 
ment for that the declaration is of Eaſter GS gens 
term 8 W. 3. and the fact laid to be done Y verdi. 
1 Feb. 8 V. 3. a day not yet come (for W. 3. | 
began his reign 13 Feb.) Anſwered, this is noc 
like the caſe where ſuit commenced: before 
. cauſe of action aroſe, here the time laid ap- 
pears to be impoſſible, and *tis no more than 
a declaration without a day, for an impoſſible 
day is as no day, and would have been bad 
upon demurrer; but the defect is cured by 
the verdict; a verdict helps every thing 
which is neceſſary to be proved at the trial; 
and unleſs the plaintiff had proved the battery 
to be done before that time, twas impoſſible 
| | for 


The time alledged in a declaration muſt not be 
ſubſequent to the bringing of the action. Lucas 251. 


251 The Attozney's Pratfce' 
for the {jury to find the 1 
Judic. pro , Mich. 8 M. 3. B. R. Blackdl 
v. Kale. Cartb. 390. Comyns 12, 13. Vide 
2 Saund. 169. 3 Kb. 354. 5 $90 281% 
Declaration in ue and verdict pro Quer. Motion in 
 frover of Hil. arreſt of judgment, that the action was com- 
me 8 meneed in Hilary term, and the converſion 
10d, if $ail alledged to be 3 Feb. ſame term, and the bill 
#l:t after filed relates to the firſt:day of the term, and 
3 Feb. ſo before the cauſe of action. Per Cur. If 
6 bail were entered after 3 Feb. it's well enough, 
for it is that which gives the court juriſdic- 
tion. 1 Vent. 135. | 
The like caſe. . S. C. Trover. Non cul. Verdict pro Q, and 
motion in arreſt of judgment, that conver- 
ſion was laid at a day in Eaſter term, and 
zaty, generally of Zaſter term, and not at a 
day certain, and then muſt relate to the firſt 
day of term. Per cur. Tis well if the bail 
il was filed after cauſe of action acerued, for 
i | here no action can be depending, or narr. 
| delivered 'till the defendant be in cuſtodia 
i mar. and that is, never till bait filed, which 
| fling is at a certain day. 2 Lev. 13. 
Deelaration in Trover. Verdict pro Q. and motion in ar- 
trover of Eaſt. reſt of judgment, that converſion laid 20 
fo ef April, being firſt day of Eaſter term, and 
i of thai tg: narr. was generally de termino Paſche.' But 
good, bill be. it appearing the bill was filed, and narr, de- 
ing fled at a livered after 20 April, Judic. pro Q, without 
day - 24 the amendment; for though narr. being general, 
. relates to the firſt day of the term; yet the 
bill being filed at a day after, all relates to 
the filing of the bill by the courſe of the 
court. 2 Lev. 156. 2 Jones 87. 3 Keb. 693. 


Memo- 
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1 
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in the Court of King's Bench. 155 
Memorandum of a bill of Michaelmas term | 
generally, in an action for a malicious proſe- 
cution on-4 day after that term began, judg- 
ment arreſted after verdict for the plaintiff. 
Hor ch. juſt. cited a caſe, Hutchinſon and Tho- 
mau. But it hath been held good, if bail was 
filed after the term began. Paſeh. 2 W. & 
M. B. R. Venables v. Daffe, Carth. 113. 
Fide Carib 172. 0155 | | 


be declaration generally of Michaelmas Declaration i 


term for words ſpoken 5 November (codem flander of 
termino) verdict for plaintiff, and judgment _ _ * 
arreſted, 1 Show. 147. Vide Andrews 2 50. N m b 
| | | 5 Nov. judg 
2 Str. 1271. ä ment arreſted. 


Ik an infant declares by guardian, or pro- Infant cannot 
chein amy, the defendant is not compellable claro & pro- 
to plead, until the plaintiff produces a rule e = . 
of court admitting him to declare by prochein n 
amy, or guardian. . of court. 


In #be King's Bench. 
John Weſt and George Weſt the 
Between younger, plaintiffs, 
John Weſtcombe, defendant. ' 
To the right bonourable William Lord Mans- 
field, lord chief juſtice of England. 


The humble petition of John Weſt and 
George Weſt the younger, infants, under 
the age of 21 years, the plaintiffs in 
this cauſe, | 


n your petitioners have, as Petition to f 

I they are adviſed, good cauſe of /g an infant 

action againſt the defendant John Weſtcombe, © Cuardian. 
i = 


Ps 1 2 
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for entering into and taking the meſne pro · 
fits of a meſſuage or tenement and garden be- 
longing to your petitioners, the poſſeſſion 
whereof they have lately recovered againſt 
him on an ejectment at their demiſe, and 
that your petitioners: have lately brought this 
action againſt the ſaid John Meſtcombe in this 
honourable court for ſuch entry: and taking. 
the faid meſne profits; but, in regard to your 
"Petitioners infancy, "RE 20 


Tour petitioners humbly pray your lord- 

ſimnip would be pleaſed to aſſign their 
father George Weſt the elder, as and 
for your petitioners guardian, to pro- 

ſecute their ſaid ſuit or action againſt. 


the ſaid defendant J. V. 
And your petitioners ſhall, &c. 
6. V. Jon. 
Guardian's 1 do accept and agree to be guardian to 
conſent. the plaintiffs Jobn Weſt and George Weſt the 
younger, infants, accordirg to the prayer of 


the above petition. Witneſs my hand the 
285th day of January 1768. 


2 George Weſt. 


in the Court of King's Bench. — 257, 


C NNIENTT E 

T John Weſt and George Weſt the 
Between] | 3 7 plaintiffs, | | 
L John 


lun Vernon, of the town and county 4fidavit ofthe 
F of South ton, Gentleman, maketh oath, om: me ; 

that Fobn Weſt and George Weſt the younger, ene ro 
infants, the petitioners in the petition here-"7irion and con- 
unto annexed named, on this preſent 2 gth ent. 
day of January did duly ſign the - petition 
hereunto annexed in this deponent's preſence; 
and this deponent faith, at the ſame time 
he was preſent, and did ſee George Weſt the : 
_ elder, the perſon mentioned in Se ſaid pe- 
tition, duly fign the acceptance or agreement 
there under written, in order to his being a 
guardian to the ſaid F. W. and G. W. the 
younger. 1 7 | 


Sworn at, —_ William Vernon. 


eſtcombe, defendant,  ' __ ö 


Formerly the declaration itſelf uſed to be Copy of decia- 
delivered to the defendant's attorney, to keep ration to be de. 
till he had made a copy of it, and then re- te 4. 
turn it; but inconveniences ariſing, a rule d , 

9 85 ule torney, bh is 
was made Trin. 12 V. 3. whereby the plain- zo pay for the 
tiff's attorney is only bound to deliver a copy ame. | 
of the declaration to the defendant's attorney, | 
whois to pay for the ſame after the rate of 
4 4. per ſheer, computing ſeventy-two words | 
to a ſheet, beſides the king's duty, 


And 
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For non. pe. And by the ſame rule, if the defendant's 
ment to be len attorney refuſes tq pay for the copy pf a de- 
0 —_ claration, the DlatarifP's attorney may leave 
1-40 gg the copy. with. the clerk of che declarations, 
who is to receive the ſame without fee or re- 
ward; and the, plaintiff's attorney... havii 
given a rule to . and demanded a ple 
may ſign judgment for want of a plea, and. 
the plea is not to be received before the copy 
olf the declaration is paid fort. 
When de- Where ſpecial or common bail fall be 
— _— filed for any defendant, and notice thereof is 
2 given, the attorney for the plaintiff ſhall de- 
liver the declaration to the attorney for ſuch 
- defendant, who ſhall pay for the ſame. But 
if the attorney for the defendant, or his 
clerks in his abſence, ſhall refuſe to pay for, 
the ſame, or if the place of habitation of | 
ſuch attorney for the defendant ſhall. be un- 
known to the attorney for the plaintiff, then 
the attorney for the plaintiff may; leave the 
declaration in the office with the clerk of the 
I declarations, but immediately ſhall give no- 
Notice, _ rice thereof in writing to the defendant or 
Pry his attorney; and ſuch declaration ſhall he 
aG fra ie deemed well delivered only from the time of 
time of ſach ſuch notice. Trin. 11 G. 1. 2 R. Raym. 
nolice. Poſt 1407. Note; In a manuſcript which I have, 
160. and in the printed bock of rules, this. rule is 
ſaid to have been made Trin. 2 Geo. 2. Ide 


ne Upon the delivery of every copy of a de- 
atrorney to pay Claration, or taking the ſame out of the of- 
plaintiff's at- fice, the defendant's attorney ſhall pay to the 
torney 4 d. for plaintiff's attorney 4 d. for the defendant's 


his warrant of warrant of attorney, which warrant of attor- 
attorney, or 


Juigment. ney 


in the Coutt ot King's Bench. 
ney the plaintiff 's attorney ſhall file with the 
proper officer; and upon che defendant's ac. 
torney's:refuling to pay the ſaid 4 d. for the 
warrants judgment may be ſigned: ' Mich, 


159 


3 dana. „ 5 9 * 

1 Formerly the defendant in all daſes had aff Formerly in- 
imparlance to the term next after the return 22r/ancesin all 
of the-proceſs, except” the proceedings were i recht. 


by original; or for ov againſt attornies or other 


privileged perſons, or againſt priſoners in the 
cuſtody of the marſhal; - in which cafes the 


defendant was bound to plead; without any 


 Impatlance, the fame term the declaration = 


was delivered, (if delivered: four days before 
the end of the term) and except the proceed- 
ings were by habeas corpus, or the proceſs 
was returnable the firft return of Eafter or 
Michaelmas term, and the action laid" in Lon- 


don or Middleſex; in which laſt caſe, if the 


declaration was delivered before the efſovin-day 
of menſ. Paſ. or craſtinum animarum, the de- 
fendant was to plead two days before the eſ- 
ſoin-day of the ſubſequent term. Mich. 
5 Ame. 


+ T9 4D ” 


- But now, by a rule made in 7 rinity term , 8 
5 & 6 Geo. 2. upon all proceſs to be ſued 4% ndert 10 
out of this court, returnable the firſt or ſe- lead in four 


cond return of any term, if the plaintiff de- . 


clares in London or Middleſex, and the defen- 
dant lives within twenty miles of London, the 
declaration ſhall be delivered with: notice to 
plead within four days after the delivery, and 


the defendant ſhall plead within the ſaid 


four days without imparlance; and in caſe 


the plaintiff declares in any other county, en in eight 


or the defendant lives above twenty miles“ 


from 


The Attozney's Pꝛackſcte 
from London, the declaration ſhall; be deli- 
vered with notice to plead within eight days 
after the delivery, and the defendant; ſhall 
plead within the ſaid eight days without any 
imparlance; and in default of pleading in 
either of theſe caſes, judgment may be en- 
Dedaration to In both theſe caſes the declaration muſt be 
be Alivered 4. delivered at leaſt four days before the end 
_—_— the of the term, excluſive of the day of the de- 
3 livery, otherwiſe the defendant will be intitled 
to an imparlance. e 
Tf common bail Where a copy of the proceſs is ſerved, and 
Filed by the an appearance is entered, or common bail 
plaintiff, ., filed for the defendant by the plaintiff's at- 
claration to be | 
n in the ofs torney, a copy of the declaration muſt be 
fice, and no- left in the office of the clerk of the declara- 
tice given, tions, and notice thereof is to be given to the 
defendant, by delivering to, or leaving for 
him at his laſt or moſt uſual place of abode, a 
note in writing, ſignifying the nature of the 
action, at whoſe ſuit proſecuted, and the 
time allowed by the rules of the court for 
pleading thereto ; and that unleſs ſuch de- 
fendant plead thereto within ſuch time, judg- 
| ment will be entered againſt him by default; 
Dectaration , and from the time only of giving ſuch notice, 
from 8 ſuch declaration ſhall be well delivered; and 
notice only, if the defendant does not plead within ſuch 
Ante 158, limited time, judgment may be ſigned with- 
out further or other calling tor a plea, and the 
plaintiff may thereupon give notice of execu- 
ting his writ of inquiry, either by delivering 
a notice in writing to ſuch defendant or de- 
fendants, or by leaving the ſame at the laſt. 
36 or 


in the Court of King's Bench. 161 
oer moſt uſual place of abode of ſuch defen- | 
duant or defendants. Trin. 1 Geo. 2. 


"2 is the King's Bench. 


E. P. widow, executrix of the laft will and 
” teftament of R. P. deceaſed, plaintiff, - 
SEES , 

5 A. A. defendant, 


AKE notice, that I have this day left 
JZ in the office of the clerk. of the decla- 
rations in the King's Bench office in the Inner 
Temple, London, a copy of a declaration as 
of laſt Trinity term, againſt you at the ſuic 
of E. P. widow, executrix of the laſt will 
and teſtament of R. P. deceaſed, in an ac- 
tion of treſpaſs on the caſe upon ſeveral pro- 
miſes made by you to the ſaid R. P. in his 
| life-time, in which ſaid declaration the ſaid 
plaintiff has laid her damages to twenty 
pounds, and that unleſs you plead to the ſaid 
declaration within the firſt four days of next 
Michaelmas term, judgment will be entered 
againſt you by default. 


R. R. attorney for the plaintiff. 
. TO 159 Ofober 1768. 
20 A. A. the defendant. | 7h 


FAR notice, that a declaration is filed Nyvice of A. 
| 4 againſt you in the King's Bench office in claration | 
the Inner Temple, London, with the clerk of %% de bene 
che declarations there conditionally, till com- 3 4% % 
_ CJ ? 


* 


— 
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mon bail filed in an action of treſpaſs on the 


of, judgment will be entered againſt you by 
default. Dated the ſecond day of Jun 
T. N. plaintiff*s attorney. 
1 declaration is filed conditionally, till 

, common bail filed, and the defendant is to 


9 plead hereto in eight days. 
In the King's Bencn. 
IE J. H. plaintiff, 
— 
| | S. P. defendant. 
Notice of dh. FAKE notice, that a copy of a declara- 
claration filed } tion in this caufe is left conditionally, 


de bene eſſe 11 40 7 8 : 5 
1 eie 3% until bail above be put in and perfected, 
b. Vith the clerk of the declatations in the 
| King's Bench office in the Inner Temple, Lon- 
don, as of this preſent Michaelmas term, 

againſt you at the ſuit of the above named 

J. H in an action of treſpaſs on the caſe on 

ſeveral promiſes, in which ſaid deelaration 

the ſaid plaintiff hath laid his damages to— 

and unleſs you put in bail above and plead 

to the ſaid declaration within four days after 

this notice (a rule r plead being this day gi- 

ven) Judgment will be entered againſt = by 

2 tent default 


4 


* 


in the Court of King's, Bench. 
default. Patel the fixth * of November 


1768. 
Cine, Ins: * bo ble ſer van, 


No. 1 oy 
V. NM. for che plaincf. 


This decided is filed conditionally, and Dielarailen 
the defendant i is to eee in four Gays. n thus; 


When a Pp uit has filed ſpecial or com- Of delivering 


mon bail, any perſon may 


M2” 0 time 


2 8 1 
r rr eee 74 4 
i% 


7 | 3 was put WE court agaiaſt one 
in cuſfodia mareſcalli, and afterwards the plaintiff is non- 
ſuit, It was doubted - whether the plaintiff may, not- 


withſtanding he is nonſuit, declare again againſt the pri- 


ſoner within three terms without arreſting him de novo. 
Glyn ch. j. ſaid, that it is not reaſonable he ſhould, for 


the plaintiff by being nonſuit is out of court, and the 


defendant alſo ; and therefore it ſeems not reaſonable to 
charge the defendant or his bail upon the former pro- 
ceedings ; yet it was ruled he might. 2. zota. But it 
was ſo ruled, becauſe Barrel and Herne, clerks of the 
court, informed the court that it had been heretofore ſo 
done. Paſch. 16g, B. S. Gardin and Frith, MS. 
Styles 8. a. ö. 
Upon a motion the caſe appeared to be this; The 
plaintiff brought bis action againſt the defendant, and 
was afterwards nonſuit, and then put in a new declara- 
tion againſt the defendant upon the former appearance, 
and bail given; the defendant moved that this declara- 
tion might not be admitted, becauſe by the nonſuit all 
parties are out of court; but Gh ch. j. ſaid, that be 
may declare anew upon the ſame bail, if he pleaſe, any 
time within two terms, if it be upon a cepi corpus ro- 


turned, or within three. terms . a babeas corpus 


but 


eliver or file clarations by 
panes hin a declaration! by the * by at any the by, 


— 
——  — —  — — — — 
. 
* 
1 
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time (fitting the court) during the term where- 
in the proceſs againſt the defendant was re- 
turnable; and I have heard it ſaid, that the 
plaintiff, at whoſe ſuit the proceſs is, might 


Ueclare againſt him in as many actions as he 


How in caſe 


thinks fir, before the end of the next term 


after the return of the proceſs. 


But for ſettling the practice of the court 


Plaintiff file touching declaring by the by in caſes where 


common bail 


Sant. 
2 Str. 1027, 


* 


the plaintiff in any action or ſuit ſhall file 


common bail for the defendant, purſuant to 
the late act of parliament for preventing fri- 
volous and vexatious arreſts, it is ordered, 
that in all ſuch caſes the plaintiff in ſuch ac- 
tion or ſuit, wherein common bail hath been 
or ſhall be ſo filed as aforeſaid, may deliver a 
declaration by the by againſt ſuch defendant, 
in like manner as he might have done by the 
antient practice of the court; but _ 
r Sn 1 125 Other 


. - 
ad od mv ä — 


bat be muſt alter his declaration, and ſo the clerks of 
the court affirmed ; but Live/ey, an attorney of the court, 


ſtrongly againſt it. Nora; the rule was to pay coſts 


upon the firſt nonſuit, and to declare again. Tris. 1656. 
B. S. Prowdlove and Humphryes, MS. Styles g 6. 


It being a queſtion, whether when a man is by rule of 


edurt made defendant in ejectment, and files common 
-bail, another may put in a declaration upon the by 
againſt him, as is ufually done when the defendaot 
comes in, and is in cuſtody by proceſs of the court. 
Curia: The defendant coming in only by the rule 
of court according to the new way of practice, we will 
not extend the rule to make him compellable to re- 
ceive a declaration the by; and let it be ſo ge- 
nerally obſerved in all cafes of this nature, as well as in 
this particular caſe. Mich. 1658, B. S. Anenymus, 

MS, Styles 47. b. | 


in the Court of Ring's Bench. 165 
other perſon (except ſuch plaintiff) is or ſhall 
be capable of delivering a declaration by the 
by againſt any defendant by reaſon of com- 
mon bail being ſo filed by any plaintiff as 
aforeſaiglz and for the better diſtinguiſhing 
by whom common bail ſhall have been filed Ven common 
in any action or ſuit, it is further ordered, %il lid by 
that in all caſes where common bail ſhall be bail 
filed by the plaintiff for the defendant by \,n4.y 
virtue of the ſaid act, theſe words ſhall be 
wrote on the -bail-piece, viz. filed according 
to ibe ſtatute, or words to the like effect. 
Mich. 10 Geo. 2. e | 
Upon all proceſs to be iſſued out of this / 4:{ivering 
court, returnable the firſt or ſecond return of hne. * 
any term, where no affidavit ſhall be made ; 


and filed of the cauſe of action, purſuant to Fr: no . 


the late act of parliament for preventing fri-,, *. > 
volous and * arreſts, — laintiſt may — N 8 
deliver the declaration de bene 92 at the re; de bene eſſe 
turn of ſuch proceſs, with notice to plead i norice te 
Vithin eight days after the delivery thereof; | ng * 
and if the defendant doth not file common mw 

bail, and plead within the ſaid eight days, 

the plaintiff having filed common bail for 

ſuch defendant, according to the ſaid at, 

may ſign judgment for want of a plea, a rule 

to plead having been duly entered; and upon ere an a 
all proceſs to be iſſued, and made returaable vit in four 
as aforeſaid, where an affidavit ſhall be made 2 if in 
and filed of the cauſe of action, purſuant to p1;1efs 
the ſaid act, the declaration may be delivered A ndans lives 
at the return of ſuch proceſs, with notice to irbin tauraty 
plead in four days after ſuch delivery, if the ies of Lon · 
action is laid in London or Middleſex, and the von. 
defendant lives within twenty miles of London, 

| M 3 and 
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Otherwiſe in and, im eight days if the action is laid in any 

eight days, other county, or the defendant lives above 
twenty miles from London; and if the de- 
fendant puts in bail, and dots not plead with- | 
in ſuch time as is reſpectively; before men- 
| tioned, judgment may be ſigned, a rule to 
_ Plead having been dux e nN 10 
Geo. 2. 


Suppoſe a „ae 10 the Aetiff f — 
againſt a deftndant living in the. borough of 
Southwark, ani the plaintiff declared in Mid- 
 dleſex, as the Anden. bas fix days to put in 
bail, Q; whither 4 65 or 8 ago" holice i4 t 
be given? © 

This was a long litigation 3 the 
regularity of a judgment, which on the de- 
fendant's motion, had been referred to the 
maſter, who thought it irregular; where- 
upon the plaintiff appealed to n court, from 
the maſter's opinion. 

The queſtion depended ok the chore 
rule of this court, and upon the practice of | 
the court purſuant to that rule. 

The preſent fact was, that the proceſs was 
returnable oh Saturday 15th of November, 
(the ſeeond return of the term), the declara- 
tion, with notice © to plead in 8 days,“ was 
left in the office on Monday the z ath of No- 
vember: and upon the defendant's not 
pleading within the 8 days, nor even before 

the time of ſigning the judgment; the 
plaintiff on the 3d of January (ſix weeks 
| afterwards) filed common bail for the de- 
N and cha rule to : tran having been 
duly 


* 


3 


Wl thx} Coutt of King's Bench. 
duly - entred)' eb een vpon the 
Eres pn 291717 11h > 
The {maſter tbougo this to be irregular 3 
for thatwhen — 2 gt was once in court, 
the pw mw prin againft him as; - 
gin ct: 9 he feem-- 
yy 8 mean, ether that the plaintiff ſhould 
2 devlavation a fireſp ; er that ho hard 
| rule 10 plead. by 
" Defontair: (in the ſupport of the ker 
opinion)'urged'that when che 8 days (the time 
for pleading) are out, the de bene eſſe de- 
claratiow is at an end. And he mentioned a 
caſe Tlewellin v. Styrm, as in point. 
But plain tiff denied this; and ſaid that the 
9 days were #9 out; but the declaration de 
Bone eſſe was delivered within time, (though 
not indeed" Bit” the gth day ;) becauſe there 
were two Sundays included, viz. 16th and 29d. 
of Noventber arid. that the plaintiff might have 
ſigned this judgment on Tueſday the 25th. 
The maſter was at firſt, inclined. to think 
chat the Sunday was no excuſe, and that this 
was not a fufficient reaſon to attow the plain- 
tiff time till che gth day; for delivering the 
declaration de bene eſſe. "or all the officers: 
thought otherwiſe ; and the court ſeemed to 
think ſo too; whereupon'the maſter ſeemed 
to give that point up. 
The court were of opinion chat the jodg-- 
ment was regular. ; 
Lord Mansfield was clear, that no o furiber | 
notice (beſides that given on delivering the 
declaration de bene eſſe) was neceffary, 
_ * Mr. juſtice Deniſon ſaid the defendant had 
8 days after the delivery of the declaration de 
M 4 bene 
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| ious oj On 5 Ee be delivered, (ei- 
ther ſooner or later); this was left in the 
office, (which he beld to be a good delivery,) 
on the 24th, which was wit bin time; and the 
defendant did act plead - within 8 days; 
 whereuponthe plaintiff files common bail for 

N 8 as — 3d A e ſigns 
ment the ſame day, which is regular; 
for the rule is complied with, and the defen- 

dant is not at all hurt; on the contrary, he 
haas had longer time than he was intitled to. 
Mr. juſtice Fofter : The whole objection 

is © That the plaintiff has not proceeded. 

with ſo much ſpeed as he might have done: 

for. he night have ſigned his judgment on 
the 25th of November, the defendant might 

have filed common bail for him/el/f, if he had 

thought proper: and then he might have had 

a freſh rule to lead... 
By the court unanimouſly, the rule of re- 

ference to the maſter, for irregularity in this 
judgment, was diſcharged. +. Bur. Rep. 56, 
? Where an executor's time for pleading was 
out, the court would not inlarge his time for 

pleading, unleſs he would enter into a rule 

not to plead any judgment obtained againft. 

him after his time was out. Med. Ca. 308; 

| et vide Bulſt. 122, 123. , 
Delivering a In an action requiring bail, the delivering 
declaration, a declaration before bail is put in, is a waiver 
_— bene of the bail; and if before the bail be juſti- 
7470 +l fied, it is an acceptance of them; but if de- 


is @ waiver of livered de bens eſſe, then it is only conditionally 


the bail. until good bail be put in, or the bail already 


ut in do juſtify, ... 
2 If 


% * 


in the Court of King's Bench. 169 
oy If proceſs fs iſſue out of this court returnable. /i ,, 
at a day certain, and the defendant doth by prey lo 
his attorney appear, and file bail of the term che end of the - 
wherein the proceſs is returnable, and the tan. 


plaintiff doth not declare before the end of = 1 we N 


the term next following, a non-proſs may be 
igned without entering any rule to declare, 
or calling for a declaration, and the defendant 
ſhall have coſts taxed as uſual. Stat. 13 Car. 
2. Hat. 2. c. 2. f. 3. e areas tre 
8 And if the declaration mould be tendered. Non-preſt may 


at any time after the end of the ſecond term, ** /gned 4. 
| though decla- 


. 


Common Pleas; the defendant muſt before the 9igina/. 
end of the ſecond term, or within four dass 
after, enter a rule for the plaintiff to declare, 

and demand a declaration in writing; and if 

the plaintiff don't declare before the rule is 

out, the defendant may, at any time before 

the eſſoin- day of the next term, ſign a non- 

proſs, but not afterwards. 


A latitat was awarded againſt four defen- But one aun 

dants, the plaintiff was nonſuited by every /uit though 
one of them ſeverally for not declaring againſt _ * 
them in two terms, and 30 5. coſts awarded ;, ;3; uf. 
to every one of the four defendants; but it 
was held ill; for by Holt ch. j. though the 
plaintiff might declare againſt them ſeverally, 
yet as the writ was awarded againſt them 
Jointly, and the plaintiff was nonſuited be- 
fore any declaration, there ought to be but 

| one 
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bone nonſuit for all of thern. Trin. 12 . g. 
| . R. Anonymus, Comyns 74 

Time d.. If any per ſon in cuſtody of the inarſhidh ef 
* on wn this court, upon meſne proceſs ſhall make his 
wann. eſcape; and be taken and detained in cuſtody: 
of any ſheriff by virtue of an eſcape warrant, 

unleſs the plaintiff in ſuch action do declare 

againſt him in cuſtody of the ffieriff before 

the end of the ſecond term next after his be- 

ing taken on the eſcape warrant, ſuch per ſon 

may be diſcharged by ſuper ſedeas. rin. 6 

Anne. © e 

When plnif The plaintiff may amend his dectarationr 
may amend in after o general iſſue pleaded, and before 
wv hack entry in matter of form, Without pay ing 


avithout payin 
coſts or 4 coſts or giving an imparlance; but if in ſub-' 


—_— ſtance, he-muſt pay his coſts, or give an im- 
parlance, at his election. Vide Fitz- Des 
Gs 193. 2 Stra. 890. Barnard. K B. 408. 
J in ſallianess © Tf the amendment be in fubſtance after 1 
after ſpecial ſpecial plea pleided, the plaintiff muſt pay 
2 a P colts, thought he had rather give an impa ar- 
; lance. F 8 
On amend- In cafes of amendment after plea pleaded, 
ment, defen- thi defendant has liberty to plead again, 
_ = pin and has two, days for that purpoſe after 
a op 2 amendment made, and payment of 
Cots, - 
If rule before If a rule to plead be entered the ſame term 
in ſame term, the amendment is made, though before ſuch 
no new rule. amendment, it is ſufficient, orfier wiſe. 4 new 
rule to plead muſt be entered, * 
Bill on the fle The plaintiff may amend his bill upon the 
may b: amend- file at any time before plea pleaded, during 
ed bifore plea. the term of which it is filed, but not after- 


Wards without leave of the court. 
The 


in the Court of King's Bench. 171 

Tbe plaintiff after plea pleaded, or after New count nor 
the end of the ſecond term, ſhall not add a #5 8 
ney count to his declaration (as an indebilatus ple 2 or ſe- 
aſſumpſit, or the like) under pfotenee of a- 
mending his declaration. | 
If the plaintiff ſees. occaſion, he may dif- 2 eo 
continue either before or after declaration de- continue. 
livered, by maden at * ar on N 
ans of caſts? 42 


* 
1 { * ＋ * * 9 4 1 # 7 
*# 113 Pe "I i 42 *-., F r > 
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" * 
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of chonging the v venve, 
| 4 967 $37 0771 
IN — actions che plainciff after the Plaintiff can't 
eſſoin- day of the ſubſequent term after alter venue 
the appearance, ſhall not alter his own venue, . = 
though he would pay colts or give nnen Iv. fats 
i See Str. 211. 2 S. 898. | 
If the defendant at any time before plea Defendant 
leaded © (Aich. 1694. Salk. 668, 669, n Fave ve- 
d. 2.) . D ai that the cauſe of 3e ples os 
ES action * 


n rl een 4 r 0 PP 


22 Afr ie joined « on demurrer KS and ſaid it 

* maved L in court. Tri rin. 1753. Saxby againſt 

bus. © 

The Plaisir in Trin. 1753. bad demurred to the 
deſendane s plea, after argument this term the court re. 
fare! to let the plaintiff withdraw his 2 but gave 
eave to diſcontinue on pay ment of coſts. Hil. 1754. 
Saxby againſt Kiran. Mes wide J. Raym. 449. . 
Jones 158. The plaintiff in Trin. 175 3. bad ae 
to the defendant's plea, Who had joined in demurrer, 
but the cauſe had not been ſet down for argument. 

ve given to withdraw the demurrer on payment of 

colts, Hil. 17 54. Kirkus againſt Brooks, 
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2 Str. 1162, ation (if any) aroſe in the county of A. and 
12. not in the county of B. where the action is 
A laid, or elſewhere out of the county of A. the 

court will ehange the venue into the county 

| of A. Put if the plaintiff will undertake to 
_ refirain- give evidence of ſome matter in iflue ariſing 
in B. the action ſhall be there continued. 
dall. 669. But ſuch evidence muſt be mas 
terial and of the matter in iſſue; as where in 
trover and converſion the defendant had leave 

to change the venue, the plaintiff moved to 

ſet the rule aſide, offering to be bound to 

give evidence in the county where the action 

was firſt laid. On inquiry the court found 

- .. © © the plaintiff was an aſſignee of commiſſioners 
of bankrupt, and would prove the aſſign- 
nheent in that county. Per cur? ; The convere 
ſion is the cauſe of action, and not the aſ- 
ſignment; you are in the place of the com- 
miſſioners, and the venue was according to 
the rule. B. Where a rule is made to change 
2 venue, and afterwards the plaintiff would 
bring it back, the rule muſt be dare aliquam 
euvidentiam de materia in exitu in the county 
where the action is brought. id. And if 


2 


the plaintiff will be bound to give ſome ma- 


terial evidence of the matter in iſſue in the 

Where evi- county where the action is laid, the court 
ee N will not change the venue. Where evidence 
he plaintiſf neceſſary to ſupport the action ariſes in two 
may cuſs counties, the plaintiff may lay the venue in 
evhich he will. which county he will. Lid. e ee 
Not change. The venue is not changeable in ſcanda- 
able in ſcan - n magnatum. Lev. 56. Vent. 363, 364. 
dalum mag- Lp RET 
ee 365. 2 Mod. 215. 2 Jones 192. Carth. 
| 400. Skin, 40. Salk. 668. Action of ſcan- 
7 dalum 


in the Court of Ring's Bench, - 173 
dalum magnatum laid in Middleſex; motion » Str. 807. 
on the common affidavit that the venue might Lord Raym. 
be changed into Suſſex; lord Shafiſbury's caſe _ — | 
cited, where in a like action the venue wass ? 
changed from London into Middleſex. Curis: 

That was by reaſon of the great influence 

that lord had then in London. Motion de- 
nied. Paſch. ꝙ M, 3. B. R. Duke of Norfolk 
againſt Alderton, Carib. 400. | | 
Per Holt ch. j. in an action of eſcape, it is Nor «/eape. 
not the courſe to change the venue. Salk. 

6 o. 7 305 ; | 
7 71 he venue is not changeable in an action Nor + coun 
of covenant, Taylor v. Becket, Lev. 307, nant. 


to change the venue, becauſe the damage and 

neglect was in Kent. Sed non allocatur; the 
neglect is tranſitory, and not material where 

it was, and the court will never change the 
venue for a carrier; which is the ſame caſe; 
- otherwiſe perhaps in diſceit, or where there is 

an actual misfeazance. Salk, 670. 
Debt for rent laid in London on a parol Nor in de. 
demiſe of lands in Kent. Raymond ch. j. We 2 Str. 776, 
never change the venue in debt. Fitz-Gib- 878. 
Son 166. Mich. 4 Geo. 2. B. R. Dupleſſas 
v. Thorp. 5 e 5 
Insa caſe for a falſe return the action was Nor en a fals 
laid in Suffolk, and the defendant moved to return. 
change the venue into Middleſex, becauſe it 

would raiſe heats in the county; the court in- 

Clined to do it, but the plaintiff would not 
conſent; therefore nothing could be done, 


The Attomey's Peaitice | 
beate he bad right do Jaye in ether 
| county. Salt. 669 1. 

Nor in deceit, It is ſaid that os venue hall not be changed ; 

3 in actian of deceit, or the ſtatute of uſury, 
or on a note of hand. 

Venue h! In an action of falſe impriſonment again 

mot be changed the ſheriffs of Landon, laid in Middleſex, and 

on gt ay changed into Landon, on the common affda- 
— vit, the venue was removed back into Mid- 

dliſer, it being ſaid, that the officer of the 
Compter was fybje& to the ſherifls, and ſo 
there could be no good trial. Salk, 670. 

But maj for In an action of ſcandalum mag natum brought 
the ſake of a by lord Shaftshury for words ſpoken i in Len- 
fair trial. don, and the uenue laid there, it was ruled, 
. by reaſon of his lordſhip's great intereſt in 

Loudon, that the venus thould be changed, 
with liberty to lay it in any other county than 
London or Midaleſav. Skin. 40. 

Privilege fa The plaintiff being 2 barriſter, may ley, a 
barrifier as 10 tranſitory. action in the county of Middleſar, 
the venue. for his attendance is ſuppoſed to be conti - 

nvally in the courts at Weſtminſter. 2 Show. 
176. Mod. 64. Styles 460. 
If the defendant be a barriſter, he may 
have the uenue changed to Middleſex. Ib. and 
Salk. 668. 5 
But the peivilees of the defendant takes 
not away the privilege of the plaintiff; for 
if both plaintiff and defendant be barriſters, 
and the plaintiff lays the venue in Middleſex, 
the court will not change it. 2 Show. 176. 
The venue being changed on the common 
affidavit, it was moved on behalf of the 
plaintiff, that he being a batriſter at law, the 


venue — be in Oh ſecundum privi- 
legium. 


*. 


fn the Court of King's Bench. 
legium. And though it was alledged that he 
had diſcontinued his practice, and lived in 
the country for many years paſt, yet becauſe 
he had been a ptactiſer here, it was ordered 


to lie in Middleſex, 2 Show. 242. 


The . venue was changed from Middleſex Barriftee and © 


upon the common affidavit, that the cauſe of SE 3 
action (if any) aroſe in Hampſhire. But upon 
ſhewing that the plaintiff was a barriſter and 

| maſter in chancery, the rule was afterwards 


. Hil. 2 Geo. 2. Burroughs v. W, 2 
* 2 R. Raym. . . 2 


— concerning the venue, (Sed 25 Salk. 
668. 2 Show. 176. Mod, 64.) but where 
he is plaintiff he has the privilege to Jay his | 
action in Adzddizſex, and out of the proper Str. 610. 
county; and the venue ſhall not be changed * — 3 2 
upon the common affidavit by reaſon of his N 

rivilege. Vide antea fol. 71. in notis. Ju- 
Rice Dolben remembered a caſe where the ve- 
nue was altered upon affidavit, though an at- 
torney was plaintiff, becauſe the matter did 

ariſe; and all the witneſſes lived in remote 

parts of the kingdom. Paſab. 2 NM. & M. 
B. R. Bife v. Harcourt, Carth. 126, Show. 
#46: 4 
If an attorney is plaintiff, and — 1a ve- 
nue in Middleſex, the venue ſhall not be 
changed; otherwiſe if in London. Salk. 
668. | 
A clerk of aſſiſe brought an action of af. Clerk of A. 
ſault and battery for a battery committed in 
Kent, and laid the action in Middleſex; upon 
the common affidavit the venue was changed; 
ä but 
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The Attoey's Phatice 
but upon motion for the plaintiff che . 
was ſet aſide, and the venue brought back 
into Middleſex. Eaſter 5 Anne, Knight v. 
Barnaby, 2 R. Raym. 1283. | Salk. 670. 

* Potvel j. The privilege extends to judges 
clerks as well as to ſerjeants at law, barriſters 
and attornies. Salk. 670. 

Where ſuch perſons ſue, or are ſued in 
auter droit as heirs, executors or adminiſtra- 
| tors they loſe their privilege. 

Agi on the Actions upon the caſe, rreſpaſs for goods, 

caſe, &c. 2 aſſault or impriſonment ariſing in any Eng- 

be leid in thei ., fiſh county, are to be laid in their proper 


5 counties, unleſs nd th ariſe where the — 


Attornies ad. what county ey ariſe, the attorney — 


| Ing eebermiſe, ingly laying them out of their proper coun- 
tobe punifbed. ties, (unleſs in the caſes before expreſſed, or 


for ſuch other cauſes as ſhall be allowed by 
the judges. of the court, and duly appear to 
be doe) ſhall be De puniſhed. Mich. 
1654- 


Venue maybe Before plea, upon oath made, the Venus 


changed before may be changed upon motion in the ſaid 

— tranſitory actions, and the defendant to plead 
| to the new action as he ſhould have done to 

the other, without delay. Same rule. 

Though difen- The venue may be changed (upon cath) as 

dant comes in before, though the defendant come in by 

93 exigent. Same rule. 

Venne change! A motion to change the venue into Cbeſter 


| imtoa county was granted, becauſe this court can ſend down 


Palatine. the record by Mittimus. Trin. 12 Geo. 1. 


2 Str. 807. a Godfre v. Philpot, 2 R. Ra — 55 
Ses Andr. 19 ! * * The 


4 


LILY 


; 
; 
7˙ 
* 
} 
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* 


mean into the next adjacent Exgliſè county. 


1 8 
in toe Coutt ol King's Bench. 177 


The venue was laid in London, on affidavit Whether it 
that the cauſe of action aroſe in Denbighſhire ; v & changed 
3 7 into Wales, or 
motion to change the venue into Salop, as the , f a. 


next adjacent Engliſb county. Curia: It can- cent Eoglith 


not be done without conſent, (Deniſon j. it county. 
was denied to me Mich. 8 Geo. 2. Loyd v. 
Williams. 2 R. Raym. 1418.) Trin. 19 Geo. 2. 
Moore v. Fennybauth, Stra. 1258. But not- 
withſtanding this caſe, Sir Jeb Strange ob- 
tained a rule to ſhew cauſe, why the venue 
ſhould not be changed from London to Car- 
marthen, which, on affidavit of ſervice, was 
made abſolute, Trin. 21 Geo. 2. Tindale v. 
Gwynne, Stra. 1270. Sed Q, if he does not 


7 
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Pleas 
LE As are either general or ſpecial ; a Per 


T general plea is a conciſe direct anſwer to ©” w {for 


the plaintiff*s declaration, muſt be written on 4 2 


paper with a double penny ſtamp, and deli- i, artorng. 
vered to the plaintiff*s attorney; but if his 

place of abode be unknown to you, it may be 

entered in the general iſſue book, kept by the 

clerk of the doggets, for which you pay 44. 

and you pay the plaintiff's attorney 1 5. for 


1 


Genergl 


14 
IIS 
$7 \- 
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158 Ehe Attozey's Pꝛaice 


8 General iſſues. | 


> 


Vos el fe. And the ſaid C. D. by R. R. his attorney; 


tum te a bond. comes and defends the force and injury, when, 
Sc. and ſays, that he ought not to be charged 
with the ſaid debt, by means of the ſaid wri- 

ting obligatory; becauſe, he ſays, that the 
ſaid writing obligatory is not his deed; and 
of this he puts himſelf upon the country. 

Non eſt fac- And the ſaid Mary, by A. B. her attor- 

tum teſtatoris. ney, comes and defends the force and injury, 

Ly Ent. when, Sc. and ſays, that ſhe ought not to be 

2 charged with the ſaid debt by virtue of the 

ſaid writing, becauſe ſhe ſays, that the ſaid 

writing is not the deed of the ſaid Sir John 

Stapley; and of this ſhe puts hetſelf upon the 

country. | 

Nil debet. And the ſaid C. D. by A. B. his attorney, 

- comesand defends the force and injury, when, 
Sc. and ſays, that he does not owe to the 
ot ſaid A. B. the aforeſaid 5001. nor any part 

* Lit. 5. 433, thereof “, in manner and form as the ſaid A. B. 

484, 485. above complains againſt him; and of this he 

| puts himſel upon the country. 

Nil debetin And the ſaid Thomas Fiſſenden by — his 

debt, qui tam, attorney, comes and defends the force and 

. injury, when, Cr. and ſays, that he does not 

Lilly's Ent. : | ; 

175. owe ta the ſaid lord the king and the ſaid Sa- 
muel, who as well, Sc. the ſaid two hundred 
pounds, nor any part thereof, in manner and 
form as the ſaid Samuel, who as well, Sc. 
above complains againſt him; and of this he 

puts Himſelf upon the country. 


And 


in the Toutt of King's Benth; 179 


And the faid C. D. by E. F. his attorney, Non detinet 
comes and defends the force and injury, when, in dbe, 
' &c. and ſays, that he does not detain from Lilly Ent. 


the ſaid A. B. the ſaid thirty pounds, nor any grown, 170. 


part thereof, in manner and form as the ſaid 
A. B. above complains againſt him; and of 
this he puts himſelf upon the country. 


And the ſaid Thomas Hall, by Roger Reeve Non infregit 


his attorney, comes and defends the force and conventionem. 
injury, when, Se. and ſays, that he did not . 182. 
break the ſaid covenant in the ſaid declara- 
tion above ſpecified; as the ſaid Jane by her 
ſaid declaration above ſuppoſes againſt him; 
and of this he puts himſelf upon the country. 

And the ſaid C. D. by R. R. his attorney, Non aſſumpæ 
comes and defends the force and injury, when, ſit. 
Sc. and ſays, that he did not undertake in 
manner and form as the ſaid A. B. above 
complains againſt him; and of this he puts 
himſelf upon the country. | r 299208 

And the ſaid John and Mary by V. R. Teſtator non 
their attorney, come and defend the force aſſumpſit. 

and injury, when, Sr. and ſay, that the ſaid * — 
eee in his life-time did not under⸗-ꝰ 

take in manner and form as the ſaid William 

above complains againſt them; and of this 


„ 


oomes and defends the force and injury, when, 77924/+ 
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- The Atazney's Pzaikics 


e. 2 chat he is not guilty thereef; 
and of this he pats Nn, nnn 


e ſaid Thomas, by 7. & — 


neyß comes and defends the force and. i 

. When, Ge. and as te the comiog, with 9 
- and” arr 
Peace 0 


or whatſoever that is againſt the = 
Thowas lays, chat he is. not guilty thereof; 


and of. this he puts himſolf upon the country... 


And the-ſaid Richard likewiſe, Gr, And as 
to tho reſidue of the treſpaſs above ſuppoſed 

te be done, the ſaid Thomas fays,. that tha 
ſaich Riehard ought not to have or maintain 


his ſaid action thereof againſt him, becauſe 
| he ſays, that the ſaid Richard, at the ſaid. 


time in which the. ſaid treſpaſs is above ſup- 
poſed to be done at Lewes in the county 
aforeſaid, with force and arms, Fc. made an 
aſſault upon the ſaid Thomas, and then and 
there would. have beaten, wounded and ill 
treated the ſaid Thomas, if he the ſaid Thos 


peed not then and there preſentlydefended. 


ſelf againſt the ſaid Richard ; w 
the faid Thomas then and there defended. him- 
ſelf againſt the ſaid Richard; and. ſo the faid 
Thomas ſays, that the miſchief or 4 7 


if any then and there happened to the 


, 71 ˙- One, hs ut A I Ate CAA ooh oo 4 Oat 1 


Richard, it was on the proper aſſault of 
the ſaid: Richard, and in the defence of the 
ſaid Thomas; and this che faid Thomas is ready 


97 id; Wherelare he prays 2a 


— head of held to be = 
propoſe, 255 ee; 5. 0 * 


8 9 


„ 
N 


at Weminfier, on Thurſday next after thive 


to the ſaid Tbuanas, to take 


in the Court ir king's Bench. 
if the ud Rirbardanght to babe ot rtinifitetn 
ins ſaid ation againſt him. 

And the aid Ricbard ſays, At he ht Ian 

wor, by any ching by the ſaid Tama aba unt ſus 
in pleadingalledged, tobe barred from — 
his aid abtun for the reſidue of the ſaid 
puſs againitthe ſaĩd Thomas ; becauſe he fare, 
that the ſaid Thomas, on the day and year 
«ereſard' in the faid declaration mentioned, 
at Lowes ufoveſaid in the county afpreſaic,, & 
of his own 8 ury, wichout any fuck 
cauſe as hy the aid Thomas is above in plend - 
—— ow made an aſſault upon the fais 

bard, and beat, wounded and iH treatei 
him ae ſuid Richard, in manner and (form as 
the ſaĩd Ricbord above complains thereaf 
againſt xhe' ſaid Thomas z and this he prays 
may be inquired of by the country s and he 
Lid: Thomas likewiſe, Ac. Therefore; as 
well to try thut iſſue, as the ſaid other aſſur 1009 of 


above zoined, between the ſaiul partias, let a ven. fac. o 


jury come thereupon before our iſord che king 8 — 


82 


weeks of the Holy Trinity, and webo ate in 
no oils of tis either 20 dim ii Richard, or 


their Saths of the whole truth of 2 
miſſos; becauſe as well the ſaid Thomas, as 
the ſaid" Richurd, have put themſelves upon 
that jury, Theifame day is. given to abe par- 


dies aforeſaid, at the ſame place. 
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The Attozney's Pꝛackice 
Non infreoie © Ain the ſaid Jobn by 7 donna, Har. 
: — vey bis attorney, —— defends the foree 
Aue 179. and injury, when, Sc. and ſays, that he did 
not break the ſaid covenants, nor any one of 
them, in manner and form as the ſaid Wit- 
liam Simpſon above complains thereof againſt 
him; and of this he you bimſelf- upon the 
country. 

* Plene admi- And che faid Mary, by . aller Jobber bn 
niltravit by an attorney, comes and defends the force and in- 
executor. jury, when, Ce. and ſays, that the ſaid Sa- 
rab ought not to have or maintain her ſaid 
action thereof againſt her the ſaid Mary be- 
cauſe ſhe ſays, that the ſaid Mary hath fully 
adminiſtred all and ſingular the goods and 
chattels, which were the goods and chattels 
of the ſaid William Bury at the time of his 
death. in her hands to be adminiſtred; and 
that ſhe the ſaid Mary has not, nor at the 

time of exhibiting the bill aforeſaid, or at 
n any time ſince, had any goods or chattels 
which were the goods and chattels of the ſaid 
| William Bury at the time of his death, in 
her hands to be adminiſtered, whereby the 
ſaid Sarab might have been ſatisfied of the 
damages aforeſaid, or any part thereof; and 
this ſhe the ſaid: Mary is ready to verify: 
Wherefore ſhe prays Judgment, whether the 
ſaid Sarah ought to have or maintain her ac- 
tion aforeſaid: __ * her. Ne N 


z 


And 


* S * 5 — 
l a g 4 


Ee — * „ ” — ——— — 5 „ 


3 ne, yy. 


plane — 3 not gogd fl to a Scire 


ac. upon a judgment againſt the teſtator. . Rayn. 
2 Salt 296. 4 Mod, 296. Shin, 565. « , > 


in the Court of King's Bench. 183 


- » And the ſaid arab ſays, that ſhe, by rea- Replication. 
ſon of any thing by the aforeſaid Mary above 
by pleading alledged, ought not to be barred 
from having her {aid action againſt her the 
ſaid Mary, becauſe ſhe ſays, that the ſaid 
Mary has, and at the time of exhibiting the 
bill aaeaſad. that is to ſay, on the day 
of in the year of the reign 
of our r ſovereign lord George the third, now 
king of Great Britain, &c. at Weſtminſter in 
the county aforeſaid, had divers goods and 
chattels, which were the goods and chattels 
of the ſaid William Bury, at the time of his | 
death, in her hands to be adminiſtred, ſuf- - 
. cient to ſatisfy. the ſaid damages, whereof | 
ſhe the ſaid Sarab might have been ſatisfied 
her damages aforeſaid; and ſhe prays, that p 
this may be ingoired of by the country; 2 3 . 
the ſaid Aar likewiſe, Se. Therefore let * 
a jury come thereupon before, n 
king at Weſtminſter, on next after Poſt. 185. 
and who ate in no wiſe of kin either 50 N 
ſaid Sarab, or to the ſaid, Mary, to take cog- 
nizance, upon their oaths, of the whole truth 
of the premiſes ; . becauſe as well the ſaid 
| Mary, as the ſaid Sarah, have put themſelves 
upon that jury. The ſame day is given to 
the garties aforeſaid at the ſame place. _ 
And the ſaid Edward Tanner, by B. H. his Plene ales: 
| attorneys, comes. arid defends the force and _ præter 
injury, when, Ce. and ſays, that the ſaid 77 Ly 
| Richard ought not to have, or maintain his 
ſaid action thereof againſt him, becauſe he 
ſays, that he has fully adminiſtred all the 
goods and chattels which were of the ſaid 
"AVERY Nenner at the time of his death in 
N 4 his 
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\- The Attopney's\PinkXire 
= bis hands tb be wdenifterdd, n 
and chaktels to che value of ſeventeen pbunds; 
and that he the aid Edward has nο igoods'vr 
chattels which were of the 'aid at 
the time of his death in his hand to be ad- 
miniſtred, nor had on the day of enthibiting 
the ſaid bill of the {aid Richard, mor ut my 


time afterwards, except the ſaid goods and = 


chittels-ro the value of the ſaid ſeventeen 

ands'; and this he is ready wo verify: 
herefore the ſaid Edward prays judgment, 
if the ſaid Richard ought to have or main- 
tain his ſaid action againſt im, encept ef 

the ſaid ſeventeen pounds, G. 

Repl. praying And the ſuid Richard, as to the nid feven- 
judgment for teen pounds which the ſvid Euer aclendw- 
2 . * leges to have in his hands to be adminiſtred, 
, - prays judgment; and that the fad ſeventeen 
nds, together with his damages by o- 

"> of Jerainitg: the ſaid ſeventeen pounds, 
Juden may be adjudged to hum; Ir is therefore con- 
b. ſidered, chat the faid Richard recover againſt 
ecke ſaid Eanarũ the ſaid ſeveriteen pounds of 
the goods and chattels which wene of the 
E Anthony ; and the ſaid Edward rexerey, 

FL: 

| Had replicat. And as to the nds of his ſaid damages, 
Further Alert. the ſaid Richard ſays, that by any'thitig'be- 
fore alledged, he ought not to be barred from 
;having his action thereof againſt the ſaid Eu- 

dard; becauſe, as to the ſaid plea of the 
aid Edward above pleaded, the ſaid Richard 
ſays, that on the day of exhibiting the bill of 
the faid Richard, to wit, on the ſeventeenth 
day of May in the ſeventh year of the reign 
of our faid — „ 

a 


i 


Fr th Fo. TS 


in the Court of 'Uſrig's Bench. 
ad; Oer und above the ſaid goods and chat- 
tels to che value of the ſaid ſeventeen pounds, 
livers goods und chattels, vhich were of the 
hid: Auabony at the timeidf his death, in his 
hands to be adminiſtered, tothe value of the 
neſidoe of his ſaid damages, out of wich he 
could theneof rave ſatisfied the ſaid Richard, 
o wit, at Southwark aforeſaid inthe aforefaid 
_ *coumy 5; and This he prays may be mquired 
-of by che country; and the ſaid BAEmqd Hue. 
-tikewiſe, \&c. And decauſe it is converiient Unica taxathy. . 
_ hore be one taxation in chis — 
dam if judgment ha o en 
for the Mg for che 59 reſidue of the 
[aid damages: Therefore let che taxation uf 
- damages for not paying the (aid ſeventeen 
_ s, which the faid Edward has acknow- 
aged to have in his hands eo be adimniſtred, 
: ceaſe until xhe iſſue above joined berween 
rhe ſuid parties be tried and derermiſed; and 
— tryin pl de ſaid iſſue, Jer a qury thereupon 
dre our lord the king at Weftminier, Fm as 
nent after and who neither, 776 
Ge. to Tee ze, Se. 'becauſe-a5 well, Ge. | 
The ſame * is en to the ſaid parties 
there, Sc. 
And now ut this da F e on Fri 
next after the morrow 1 the Holy Tante). er — | 
in this fame term, to which day the faid Jobn 
; " Comber, Jobn Forſter and Chavles Wilkenſon, 
had Jeave to imparl to the ſaid bill, and then 
to anſwer, &c. before our lord the king at 
Weſtminſter, came as well the Taid Elizabeth. 
dy ber * A, as - the ſaid Jobn 
by G.#/. their attorney, and the Yaid John 


a; Combes, 
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2186 T'he Attowey's Pyattice: * 
. Combes, Jobn Forſter and Charles Wilkinſon, 
defend the force and injury, „6e. — 

Jg defen- And the ſaid John Combes and Jobn Forſter 

— e ſay, that they did not undertake. in manner 

rut. and form as the ſaid Elizabeth: above com- 
Plains againſt them; and of this they put 

themſelves upon the country; and the ſaid 

Third d:fen- Eliæabei does ſo like wiſe, Sc. And the ſaid 

dant pleads Charles ſays, that the ſaid Elizabeth ought 

double non a- not to have or maintain her ſaid action againſt 

Juwplit, him, becauſe he ſays, that he did not undet- 

| take in manner and form as the ſaid Elizaberb 
above complains againſt him; and of this he 

puts himſelf upon the country; and the ſaid 

and baxkrupt, Elizabeth does ſa: likewiſe. And the ſaid 
cy. _ Charles, by leave of the court here, and ac- 

w Eat. cording to the form of the ſtatute in ſuch 

10% caſe lately made and provided, further ſays, 

that the ſaid Z/;zabeth ought not to have her 
ſaid action againſt him the ſaid Charles be- 

; cauſe he ſays, that he the ſaid Charles, after 
the twenty - fourth day of June in the year of 
dur lord one thouſand ſeven hundred and ſixty- 
©- ſeven, to wit, on the ſeventh day of September 
ͤinthe ſeventh year of the reign ofour ſovereign 
lord George, now king of Great Britain, at 
Tondon aforeſaid, in the pariſhand ward afore- 
ſaid, became a bankrupt within; the ſeveral 

| ſtatutes made againſt bankrupts ; and the ſajd 
Charles, according to the form of the ſtature 
lately made and provided, further pleads and 
ſays, that the cauſe, of the ſaid action above 

. ſpecified in the ſaid . declaration accrued to 
the ſaid: William in his life · time, before the 
 Taid time in which he the ſaid Charles ſd as 
1%, ee ee bot: yu nie ad A foreſaid 


5 
7 


in the Court ok King's Bench. 157 
id became a bankrupt; and of this 
ic puts himſelf upon the country, Sc. 1 
And the ſaid Llizabeib, as to the ſaid plea Retains 
4 the ſaid Charles laſt; pleaded; ſays, that cf fong vb" 
true;it-is, that the ſaid Charles became a bank- 2 3 
rupt in manner and form as the ſaid Charles g, . , 
by his plea laſt mentioned has alledged ; but :4- eber 4. 
tha ſaid Elizabeth further ſays, that the ſaid /endants, dee, 
Charles, together with the ſaid Fobn Combes * ie af 
and Jobn Forſter, undertook in manner and mpfer, 4. 
form as the ſaid Elizabeth above complains 
againſt; them ; and this ſhe is ready to verify; 
and ſhe prays judgment and her damages by 
occaſion of the premiſſes to be adjudged to 
her, c. and upon this the ſaid, ERRabetb 
1 that the ſaid Charles may rejoin, to her 
ſt replication. Upon this a, day is given to 
the · ſaid Charles before our lord the King at. 


Malwinter until Frido next after the Oc 
of St. Martin then next enſuing, to rejoin, OF 
Sl. at which day before our lotd the king +a. 


at Meſtminſter the ſaid Elizabeth: came by her 
attorney afoteſaid; and- the ſaid Charles at Third difew- 
that day, although ſolemaly demanded, came An makes dee 
not, but made default; and ſays, nothing elſe a. 
in har or precluſion of the ſaid. action of th 
ſaid Elixabetb, by which the ſaid Elizabet 
| mant #hereof, eee againſt the 2 
vilio g 3/57 an gi e M K Bad 20 0 


— 2 — 
F . * * * . F > N * 


* A of ew ty: Th to e S to * 
"country 5 1 N 1 opp . Toning 
Mich. 2 Geo. 2.'ſeace. Britton v. 45 fa. Hill. 4 Geo: 2. 
C. B. Fuller v. Buden. Paſeh. 7 Geo. 2. C. B. Page 
v. Broadfield. Fortęſc. Rep, 3 334+ Miles v. Withany, 
An. Rip. 249. 10 Mod. 160, . Audi 176, 


156 
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Veoire facias , as well-t6 &y the. FA ſeverul ues above 


quam ad in- | 
quirend.” 


caufe he ſays, 
Richard was exhibited-on the twemty-<thirdof 
aber in the ſeventh year of ehe reigh of dur 


—— 


_ Pilkinſon, as to \ 


wi of error in che Eachequer chamber, 


Richard 


Che Attozney's: Price 
Charts 28 to the laſt plea; r. T 


ined between the Neid Binabeb and the 
aid Fobn Combes, Fob Porfter and Charles 
re what damages-the 
Faid EBzaberb hasfuſtained by the faid Charles 
by oecaſion of the premiſes, if a verdiathell 
happen to be irs in the ſuid plea for the 


aid Elizabrib; let a jury come before our 


lord the king at YPetminſter on Wedneſday nent 
after the octave of St. Mary; and whe nei - 
ther, Fc. to recognize, Gr. becauſe as well, 
Ec. The fame day is given to the parties 
| id at the ſane place, e. 
uvdgment for the plaintiff affirmed on a 


Micb. a Cao. r. 


Non cul. infra And the Taid Jobs Onfman, vy 4 


ex annos. 


Lilly's Ent. - 


Harvey his attorney, comes and defends the 
force and injury, when, Ge. and ſays, chat 
the ſaid Richard Gitſen ought: not te have 
or maintain his faid action apainit him, be- 
that the ſaid bill if the ſaid 


Jovereign lord George the third, no- King 
of Great Britain, &c. and not before 4 | 
that he the ſaid Job» at any time within fix 
years next before the exhibiting the ſaid bill 


of the ſaid Richard, was in no wiſe guilty of 


the premiſſes above laid ro his charge, asg the 
ſaid Richard above thereof complains againſt 


bim; and this the ſud ohn is ready do verify: 


Wherefore he prays judgment, if che fail 
ought to have or maintain his laid 


tion Oe. 
againſt him, c 8 


in the Count of King's Bench. 
And the ſaid Thomas, 
ton his attorneꝝ, Comes X | 
and injury, when, Ac. and fays, that the 
ſaid Yilliam ought not to have or maintain 
his ſaid: action againſt him the ſaid Thomas, 
becauſe he ſays, that the ſaid William Pem- 
Jowe did nat demiſe to the ſaid Thomas Wil- 
ſon the ſaid tenements with the appurtenances 
in manner and form as the ſaid Villlam Pan- 
lowe above Fu againſt hi; and of 
this he puts himfelf upon the 2 
And the ſaid William Jones, by Fobn Hou - Non detinet. 
ard his attorney, comes and defends the force | i 
and injury, when. and fays, that he does 5 i 
not detain from the ſaid John Roherts the faid = 
goods and chattels in the faid declaration ſpe- 
cified, or any part of them in manner and 
form as the ſaid- Jobn Roberts above con- 
plains againſt him; and of this he puts him- 
elf upon the country. | To Bs 
And the faid Robert Tebbus the younger, Comperuit ad, 
by R. R. his attorney, comes and defends diem ro 
the force and injury, when, Cc. and prays IG 
over of the (aid writing obligatory ; and it is ans q 
read to him, Ac. he alſo prays oyer of the Oye. 
condition of the ſaid writing z. and it is read 
to him in theſe words, to wit, The condition 
of this obligation is ſuch, to wit, Sc. Which 
being read and heard, the ſaid Robert Tebbut 
the younger ſays, that they the faid Emery 
and Jobn ought not to have or maintain their 
ſaid action againſt him, becaufe he ſays, that 
after the making, the ſaid writing obligatory, 
and before the day of exhibiting the ſaid bill 
of the ſaid Emery and Jonn, to wit, on Mon- 
day next after three weeks of St. Mie bael 
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nent enſulng "the" date of the ſaid yt 


obligatory in the ſaid condition above men- 
the ſaid Robert Tebbut the younger, 
in the laid! condition above named, appeared 
before our lord the king at WiRminfter, to 
_ anſwer the ſaid Emery and Jobn of the ſaid 
plea of treſpaſs, and Alb to the bill of the 
faid' Emery and Fobn againſt the faid Robert 
Tebbut the younger, for eight hundred pounds 
updn ptomiſe, according to the form and ef- 
fect of the ſaid condition; and this he is ready 
to verify by the record of that appearance re- 


kik he 


maining in the court of our ſaid lord the 
King, before the king himſelf : Wherefore | 
7 judgment, if the ſaid Emery and 
ovght to have or maintain their ſaid ac- 

| 5 againft him, c. | 
Replication And the ſaid y and John ſay, that 
nal tiel record. they, by any thing by the ſaid Robert Tebbut - 
+ the younger above by pleading alledged, ' 
+" © ought not to be barred from having their ſaid | 
action againſt him, becauſe they ſay, that there 

Als not any ſuch record of the ſaid appearance 

of the ſaid Robert Tebbut the younger before 

obour ſaid lord the king in the ſaid court of our 

ſaid lord the king, before the king himſelf 

at Weſtminſter, on the ſaid Monday next after 

three weeks of St. Michael, according to the 

form and effect of the ſaid condition, as the 

ſaid Robert Tebbut the younger hath above by 

pleading 1 and this they are ready 

to verify refore they pray judgment 
and th * * debt, together with their ſaid 

449 es y occafion, of the'deraining that 


Le 10 e to them, Sr. E 5 
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ſays, that chere is ſuch a | ar al 
appearance of i the ſaid Robert | Tebbut the cord. 


the ſaid Robert Tebbut the younger has by 

pleading alledged; and this he is ready to 
verify by that record, c. Therefore the Day given 7 

ſaid Robert Tebbut the younger is commanded bring is the . . 
to have the ſaid record here on Tburſday next e | 
after at his peril, Sc. The ſame _ 
day is given to the ſaid Emery and John there; 

Sc. At which day, before our lord the Def. defecit 
king at MWeſtminſter, the ſaid parties came by de recordo. 
their attornies aforeſaid; and the ſaid Robert 
has not here in court the record of the ſaid 
appearance by him in form aforeſaid” above 
alledged, but made default therein: It is Judgment 
therefore conſidered, that the ſaid Emery and tbercon. 
Jobn recover againſt the ſaid Robert their 
ſaid. debt, and alſo ſixty- three ſhillings for 
their damages which they have ſuſtained as 
well by occaſion of the detaining that debt, as 
for their coſts and charges by them about 
their ſuic in this. behalf expended, by the 
court of our ſaid dord the king now here ad- 
judged to the ſaid Emery and Jobn by their 
aſſent; and the ſaid Robert in mercy, Sc. 

And the ſaid Fames Silverlock, by. L. R. his Infra ætate 
attorney, comes and defends the force and 75 aſſumpſit 
23A | injury, 
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e Ktronie)'s Pane 
injury. when, Gt. and ſays, that the ſaid 
Jun Tbamꝑſam ought not to have or majn- 
Lilly's Bak. dein his faid action againft him, becauſe be 
And: 277, Tays, that be the faid James Silverlock, at the 
time of making the ſeveral promiſes and un- 
dertakings in the faid declaration above men- 
_ tioned, was within the age of one and twenty 
years; and this he is ready to verify; Where- 
— corp iatlens ſaid John 
n ou 

Replication t 2 ys, that 
Eu any ding by che kai 7 ames Siloe 
for neceſaviee. above b 8 ought not to be 
| barred — having his ſaid action againſt the 
faid. James, becauſe ” — CO ares faid 
thirty pounds expended a out by the 
fd Fabm for the i mmm rpm 

tay lors work done and performed e 

John, together with the materials. and necef- 
ſary things ufed in and about that work, and 
by the faid Jabn for the faid Famer in farm 
aforeſaid found and provided, were expt 
and laid out, done and found and 
provided by the ſaid at Landi afore- 
ſaid, in the pariſh and ward aforeſaid for the 
neceflary apparel and cloathing of the faid 
James, his degree requiring the fame; and 
this he is ready to verify; Wherefore he 
prays judgment, and his faid damages by oc- 


caſion of the OY e 
1 


3 


ns Cort of lng Bench; | 193. 


Rad the: fad James lays, that the Gaid Aka ms 
tire pounds by the ſaid Jan laid out and . Ver neceſſariesi 
| ed; and the ſaid taylor's work by the 
ſaid Jobn done and performed, together with 
the „ ate hi idin ces 
about that work, and by the ſaid Jahn for the 
ſaid James in form aforeſaid found and pro- 
vided, were not for the neceſſary apparel 
and cloathing of the ſaid James, in _ 
and form as REG: 22 has above by 
plying al alledged ; and of this he puts Wal 
u the ef. 
e F. Pemberton. 


1 fous terms be elapſed * the decla · 7m mites 
ration is delivered, the defendant ſhall have 7 plead after 
a whole term's notice to plead before judg : V terms are 
ment can be entered againſt —— the hal. 
cauſe has been ſtayed by injunction or Fi. 


le 

Tf the plaintiff amends his declaration, the Two days aff 
defendane' ſhall: have two days, excluſive of tr amend. 
the day of amendment, to alter his firſt plen, . 7 alter 
or plead any other. 8 

A defendant having pleaded to ifve, and} ol aefen- 
the plaintiff neglecting to enter the iſſue the dart may vary 
ſame term the iſſue is joined, the defendant 5 lia. 
within the firſt five days of next term may 

— plea or demurrer, and Plead another 


1 be 1 dant pleaded ths general ilſue, Leave towoith2 
but forgot to give notice at the ſame time of draw the ge- 
a ſet- off. And upon motion in time, the l Muc, in 
court gave leave to withdraw the plea, in 3 1 _ 
order to deliver the ſame plea again with a — 

O proper . 


. — U 
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pe notice to ſet-off. And ſaid it had | 


n done ſo before. Paſ. 20 Geb. 2. B. R. 
Blackbourn v. Matthias, 2 Stra. 1267. el, 
Infant Ali. If an infant be ſued, he can't regularly 
dant muft be plead by guardian until admitted ſo to do by 
roger oo 11, ſome judge of the court, and ſuch admittance 
3 Sta made a rule of court. But if he ſhould, it 
is only a miſdemeanor in the n. but 
not error. | de on; 
Paying monty When the diſpute betwixt the plaintif and 
into court. defendant” is only how much is due to the 
plaintiff, and not whether any thing at all is 
due to him, the defendant before he pleads 
muſt move the court to pay into court what 
is really due to the plaintiff; and upon ſuch 
motion the court will order, that the defen- 
dant ſhall have leave to bring into court the 
ſum the defendant moves to pay in; and 
thereupon, unleſs the plaintiff ſhall accept 
thereof, with eoſts to be taxed by the ma- 
ſter, in full diſcharge of the ſuit, the ſum 
brought in ſhall be ſtruck out of the decla- 
ration, and paid out of court to the R_ 
or his attorney; and upon the trial of the iſ- 
ſue, the plaintiff ſhall not be permitted to 
To whom the give evidence for the ſaid ſum ſo paid in. 
gong is to be After having drawn up the tule, you pay the 
| — money to the ſigner of the writs, who acts 
as clerk or agent to the ſecondary herein, the 
ſecondary being by rule of court made Paf® 
quinto Jacobi I. the officer ane for that 
purpoſe. 
Mu plead the After the en bas pad in the money, 
general iſſue. he muſt ſerve the plaintiff's attorney with 
the rule, and give him the general iſſue. And 
if the Plaintiff accepts * money in full di- 
charge 


The rule. 


. 9 


8 = 1 N TIS . 2 
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charge of the ſuit, he ſhall have his coſts to 73: ef an 
the time the money is paid in. But if he will conſequence of 
not accept it in full diſdharge, he may take 5% f. 
the money out of court in part of his de- f 
mand, and go on with the action. But if on 
the trial, he does not obtain a verdict for a 

reater, ſum than was paid into court, he will 
- nonſuited, and muſt pay colts to the de- 
fendant.. Vide. Salk. 583, 596, 597. l | 
. No ſum, how ſmall ſoever, to be paid Money not to. 
into court without leave to be obtained on % , 
motion. " 4 V, 1 1 1 Tia T a 2 1 1 — « 
The court gave leave to withdraw the ge- e ooh 
neral iſſue, in order to bring money into Jaw the gene- 
court and | replead it; ; within the reaſon. of ral iſſue, in or- 
Blackbourn v. Matthias (2 Sir. 1267.) not 4 te bring 
delaying t e N Tri. 21-6: 2. I. X Tn 
Tarlton v., Wragg,.. 2. Str.nayt:: p lad ii.. 
In any action of debt, covenant, or other 
action on any policy of aſſurance, money 
may be brought into court. Stat. 19 Geo. 2. 
c. 37 y. 7· 1 10 534 141. H3-SqStFri< "5; 
Rule to pay: money into court, and have 

it ſtruck out of the declaration, upon pay- 
ment of coſts (in an action upon the caſe 
for the uſe and occupation of an houſe) was 
diſcharged as to the coſts, (i. e. permitted to 
done without pay ing coſts) the plaintiff's ac- 
tion to be brought and kept on foot, very 
oppreſſively. Bur. Rep. 578, 379. 3 

Lord Mansfield obſerved, that where the 
defendant applies to pay money into court, 
and to have the demand thereupon ſtruck 
out of the declaration, the lat ariſes upon 
the fact; and the true and ſenſible diſtinction 
is, . That where the ſum demanded is a 

2 om 0 2 um 


„ 
fs. 5 engere, Without kehr Scher 
dee aten doe en e: 

it is right and reafonable to adimt the defen- 
_dant to pay the money into court, and have 
Þ much of the pHiritiff's demand vpn him 
ſtruck out of the declaration; and that if 
the plaintiff will not accept it, he Thall pro- 
cCceed at his peril.” 2 Bur. Rep. 1120. 

I/ fait by eri. The defendant is not bound to plead to a. 

zial need wet deelatarion by original, till oyer and a copy 

plead tiller of the original js given him, if he demaßds 

y origina/. jt. But I have been refuſed it in the Commer 

Pleks, where I have heard a defthdanit has re- 
ceived ſome relief upon propoliig à bill of 


If a judgment What any perfon ſhalt plead a judgment 
pleaded, term or matter of tecord in the ſame court, the 


— party ſo pleading the ſume ſhall upon demand 


Amend. give the attorney fot the plaintiff a nore in 
N writing of the term, and number -foll where- 
on ſuch judgment or matter of record is en- 

tered and filed; and in default thereof ſuch 

plea is not to be received. 

Ard ger of If the plaintiff in 1 a 
reds, c. profert in curia of any deed or other writing, 
nw — 14 letters of . or = like; bc] 
fendant may pray oyer thereof, and muft have 

a copy dengel hirn, p ying for the fate af- 
Time to glad der the rate of four-pence per ſheet, beſides 
| ay: lead ſtamp-duty, and ſhall have ſuch time after to 
Str. 505, plead as he had when he demanded oyer. 
On pleadi Plea in abatement, another 'aftion'depend- 
oo : : 2 | 

record in the Df in this court, counſel craved oyer of the 
fame court, record, and moved, that unleſs the defendant , 


in the Court of King's Bench. 197 
gave oper the next day, the plaintiff might 7% fler on. 
— j. Where a record of the ſame IR 
court ĩs pleaded in abatement, and the plain- 
tiff demands oyer of that record, and tis not 
given him in convenient time, the plea ought 
not to be received, but the plaintiff may ſign 
his judgment on rule. Judic. pro Q: niſi 
Oyer the next day. Carth. 433. , 

Plea in abatement, another action depend 
ing for the lame matter in this court, | 
Replication, uod non babetur aliquod On replication 
tale recordum, & petit quod recordum illud, Y = tiel re- 
Ec. inſpiciatur, without giving the defend- 57 f ve 
ant liberty to rejoin, Quod babetur tale re-juinker. 
cordum. | By - 
Jucdic. pro. Q: being a record of the ſame 
court, the plaintiff might pray that it might 
be inſpedted by the court, as in Dyer 227, 
228, which was the plaintiff's precedent in 
this caſe. | = 
Per cur”: Upon this plea the plaintiff might 
| Have prayed oyer of the record, and for waut 
of oyer figned judgment, which is the quickeſt 
method of proceeding. Carth. 517. But final 
judgment ought not to be ſigned, but only 
guod refpondeat ulter ius, for failure of record is 
not peremptory. Per Holt ch. j. R. Raym. 
550. S. C. | 
If a defendant is bound by a rule or order M ben dgen- 
of court, to plead by a time therein limited, _ Sew. x 3 
it is incumbent on him to plead by ſuch time 4 of « 
although the plaintiff does not enter any rule 5%. 
to plead, or call for a plea, | 


03 Upon 
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Copy of ks 
ral iſſue or 


Tue attozney's Praltſee/ | 


Von giving any. general iſſue, or general 
a. demurrer to any declaration, (before any ſpe+ 


murrer to be cial demurrer or ſpecial plea pleaded) the 


delivered, and 


paid for at 
four pence per 
ſheet. 


Otheraviſe 
Judgment, 


plaintiffs attorney ſhall deliver to the defen- 
dant's attorney a copy of ſuch iſſue, or of 
the demurrer- book; and the defendant's at- 


torney ſhall pay for the ſame, beſides the 


duty, after the rate of four-petice per ſheer, 
computing 72 words to every ſheet. And if 


the defendant's attorney ſhall not pay for ſuch 


copy of any general iſſue or demurrer, and 


for the ſtamps, upon the tender of the ſame 


Special pleas . 


A plea in a- 
batement. 


I bar, 


Cauſes of a» 
ba: ement. 


the plaintiff's attorney may ſign his judg- 
ment as if no plea or demurrer had been 
_ or pleaded. Trin. 12 W. 3. vide Salk. 4. 
11. | 3 
# Special pleas, which ſet forth the matter 
pleaded ar large, muſt be ſigned by counſel, 
and are of two forts, in abatement and bar. 
A plea in abatement, often merely dila- 
tory, is not a plea to the action, but to the 
bill or writ (if by original.) 1 85 ö 
A plea in bar is to the action, and deſtroys 
1 for er. | | | 
| Pleas in abatement are for many cauſes; as 
for that the plaintiff is an alien enemy, is 
outlawed orexcommunicated, privilege in the 
defendant as being an attorney of the Com- 
mon Pleas, or the like, variance between the 


original and declaration, for that the teſtator 


made two executors, and but one is named 
in the bill; for miſnomer, cum multis alis. 


2 And 
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5 CE And the'ſaid Robert Party, by Robert That the dt. 

- Richardſon his attorney, comes and defends fendant is ad. 
the force and injury, &c.. ànd prays judg- rater, 
ment of the f bill aforeſaid, becauſe he ſays, ae 1 
that the ſaid William Hunt, upon the tenth Lilly's Ent. 5. 
day of November in the year of our lord Andr. 328. 
1768, at Weſtminſter aforeſaid, died inteſtate; 2 Str. 1106. 
after whoſe death, adminiſtration of all and | 
ſingular the goods and chattels, rights and 

credits, which were the ſaid William Hunt's 
„ ON vu l ir SOT e 


f 


5179 7 


.ﬀ 
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An adminiſtrator may plead a recovery againſt him 
as executor, and that he hath not aſſets ultra. Cro. 
' _ Fliz. 646. So in debt againſt two executors they may 
2 22 a judgment againſt one of them as adminiſtrator z 
_ for though he might have abated the writ, yet being 
for a juſt debt he was not bound ſo to do. 1 Lev. 261. 
1 Sid. 404. Pide Cro. Eliz. 471. 1 Sid. 334. Cont. 
221. „ le N b 
If an action is brought againſt ene as executor, he 
may plead in abatement, that he is adminiſtrator, s. 
but he cannot plead it in bar. Sal. 296. Styles 385. 1 
GOES Bb U | 
+ Caſe ſur 2/umpfit againſt an executor. Plea perir 
judicium fi ipſe ad billam prædictam reſpondere debeat, 
guia dicit, that adminiſtration was granted to him; in 
which caſe he ought to be ſued as adminiſtrator, and 
not as executor; and concludes petit judicium fi ipſe ad 
billam prædictam reſpondere compelli debeat, &c. 1ſt 
Objection. The defendant has not travered that he did 
not adminifter as executor before the letters of admini- 
ſtration granted. Curia: That would be to traverſe 
. what is not alledged in the declaration, which is againſt 
a rule of law. 2d Objection. The concluſion of the 
plea is not in abatement. Curia: This is a proper con- 
eluſion to the juriſdiction, which is ſometimes i curia 
cognoſcere velit, but it cannot be good in abatement; 
and therefore judgment to anſwer over. 1 R. Raym. 
63, 64. Salk. 297, 298. Carth. 363, 5 Med. 136, 
145. 3 Danv. Abr. 414. p. 23. s 
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__-._ __ "at the time of his death, by William, by di- 
vine providence, archbiſhop of Canterbury, 
primate of __ land, and Rebate 
83 anuary in the year of our 
lord 1768, at Weſtminſter N in due 
farm of law way eee. 

_ ;bert}, in which caſe the faid Francis. 
to have named the ſaid Nobert in his 
bill, adminiſtrator of the goods and _ 

| and credits, which were the ſaid Mil- 
Lam's at the time of his death, who died in- 
teſtate, and not executor of the laſt will and 
teſtament of the ſaid FVilkam; and this he is 
ready to verify: Wherefore he prays judg- 
—_ of the + bill aforeſaid, and that the 
ſaid Þ bill may be quaſked ; with this, that 
the ſaid Robert will verify, that he did not 
adminiſter any goods or chattels, rights or 
credits of the ſaid William, before the ſaid ad- 
miniſtration committed t to Kim as Slotclaid, 


And. 


- + ” 
** — — 8 — 


dee 3 8 
various is always in bar in this court ; in abatement it is 
Petit judicium de billa, ot quod billa cafſerur, and judgment 
d billa caſſetur cannot be given when it is not prayed. 
Holt ch. j. That is true in demurrers, but not in pleas, 
becuuſe there it is a#ion' non ; for a man may plead in 
abatement of the declaration, —— 13 V. 3. B. R. 
Mauna v. Stoughton, 1 R. Raym. 5 
Ann e wich'a e ee dr e 
"tiene, and concludes quod narratio calſetur, is @ plea in 
dar in this court, and has been ſo often adjudged. Hil. 
13 Geo. 1. B. R. Watts et Ux' v. Goodman, 2 R. Ram. 
1460. Jide 2 R. Raym. 1205. - 
Pleas in abatement, being found againſt him that 


| Pleads them, are peremptory againſt him, 2 Sid. S52s 
1 Lev. 163, 


and that the ſaid bill may be quaſhed 


in the Court of King's Benth. 20¹ 
And the ſaid Lliaabeth, by Arthur Stone That defendant 
her attorney, comes and defends the force is execurrix, 
and injury, &c.. and faith, that the aforeſaid 2 
= Thomas Maſon, in his life-time, to wit, on 
= the twenty-ninth day of November in the 
year of our lord one thouſand ſeven hundred 
and ſixty- ſeven, at the pariſh aforeſaid in the 
county aforeſaid, made his laſt will and teſta- 
| ment, and thereby conſtituted and appointed 
the ſaid Elizabeth ſole executrix of the ſald 
= teſtament; and afterwards the ſaid Thomas 
| AMaſon died there, after whoſe death the ſaid 
| Elizabeth, at the pariſh afpreſaid, took upon 
her the burthen and execution of the ſaid 
teftament, and proved the fame in due form 
of e eee * ans _ ; my mw 
Maſon died inteſtate, as is above ; 
. bill; and this ſhe is 1 | 
Wherefore, becauſe the ſaid Z/izabeth, in the 
ſaid bill, is not named executrix of the teſta- 
ment of the ſaid Thomas Maſon, the ſaid 
Elizabeth prays judgment of the ſaid bill, 


No dilatory plea ſhall be received, unleſs No dilarory 
the party offering ſuch plea does by affidavit lia without 
prove the truth thereof, or ſhew fome pro- 2 of 
bable matter to the court, to-induce — ＋ 1 
VVV VDelieve 


— ——— — I — n 
* — * 


* Holt ch. j. If one ſued as adminiſtrator of J. S. 
Pleads that he is executor, he muſt go on and traverſe 
abſque hoc, that the ſaid J. S. died"inteftate; and the 
reaſon is, becauſe unleſs there was a dying inteſtate, no 
action can be brought againſt one as adminiſtrator, and 
to lay he was wade-executor i by implication only un 
anſwer to the dying inteſtate. Salk. 297, 298, | 


— — — 


j * 
ik * is I 
4 202 
| Str 6: 
' 39- 
| R. 147. 
| | 2 Str. 738, 
ö | | 1 161. 
1 Aﬀedavit of 
the truthof a 
plea in abate- 
ant, | 
Miſnomer 
pleaded in 
abatement. 
Salk. 712. 
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of 2 perfumer, defendant in this 
cauſe, maketh oath, and faith, that William 


in this cauſe, died inteſtate, as this deponent 
_ verily believes; and this deponent ſays, he 
never heard or knew that the ſaid Wil. 
lian made any will, or appointed any execu- 
tor, and that on the 22d day of January in 
the year of our lord one thouſand ſeven hun- 
dred and fixty-ſeven, adminiſtration of all 
and ſingular the goods, rights and credits, 


of his death, was duly granted to this depo- 
nent by William, by divine providence, arch- 


chattels, rights or credits, which were of the 
ſaid William Hunt's, at the time of his death, 


nent further ſaith, that the ſubſtance and mat- 
ter of fact contained i in the plea hereunto an- 


the ſaid Thomas hath exhibited his bill by the 
name of lady Elizabeth Gerard, otherwiſe Gar- 


'of the ſaid bill, becauſe ſhe ſays, that ſhe was 
baptized by the name of Honoria, to wit, at 
the pariſh of St. Clement Danes aforeſaid, and 


* The Attomey's Prattice 
peter that the fact of ſuch AN yr is 


true. Stat. 4'& 5 Anne, c. 16. F. 1 
Robert Parry of the Strand in ths: coun 


Hunt, mentioned in the plaintiff's declaration 


which were the ſaid William Hunt's at the time 


biſhop of Camterbury, primate of all England, 
"and metropolitan. And this deponent faith, 
that he did not adminiſter any of the goods, 


before the granting the ſaid adminiſtration to 
this deponent as aforeſaid. And this depo- 


nexed, are true. 
And lady Honoria ed, againſt ahem 


ret, comes in his proper perſon and defends 
the force and injury, Sc. and prays judgment 


from her baptiſm hitherto has been always 
known 


in the Court ok King's Bench. 403 

Eknown and famed by that name, without 2 vu. 

this, that ſhe the ſaid Honoria now is, or ever Salk. 6. 

| was, known or named by the name of Eliza- 

Jeb, as by the ſaid bill is above ſuppoſed z * * 

= «and this ſuie is phy ware = . 9 
judgment of the ſaid bill, and that tge 

bad bull may be quaſned, GG.. TO 

Et pred Johannes Germyn venit & defendit, Miſnomer ill - 

Sc. et dicit, that his name is Germy. De- Fleaded. _- 
murrer. Et judic. pro quer. The defendant 
ſhould have pleaded it thus: ve 
Et pred' Johannes Germy qui per nomen Jo- 
hannis Germyn ſuperius implacitatur venit & 
dies fe; n,, - 
And the ſaid: Anne, who is within the age Fang by 
of twenty-one years, by R. C. her guardian, guardiaz. 
by the court of our ſaid lord the king now 
here ſpecially admitted, comes and defends 
the force and injury, Ec. and prays judgment 
of the ſaid bill, becauſe, ſhe ſays, that ſhe 
the ſaid Aune was, on the day of exhibiting 
the ſaid bill, and is now, within the age of 
twenty-one: years, to wit, of the age of nine- 
teen. years, and not more, to wit, at London 
aforeſaid, in the pariſh and ward aforeſaid 
and that the ſaid Richard proſecuted his ſaid 
bill againſt her the ſaid Anne, neither by her 
next friend, nor by her guardian; and this 
ſhe is ready to verify ; Therefore ſhe prays 
8 of the ſaid bill, and that the ſaid 

ill may be quaſhed, G. 

You may plead in abatement of a declara- Ven the d 
tion where it is by original, for the pleas there Aandant muff 
are different; but if the action is by bill, you 544i 2 
cannot plead in abatement of the declaration, — 
but only of the bill, for they are the ſame and when of 

: = . a - thing 3 the bill. 


7 

. Ages — ft is good 3: and yet theſe 

things may be given in * evidence upon #ox 

in evidence on aſſumꝑſit; D. may not be willing to put ſuck 

cle g /- matters of law to the judgment of a jury, or 

Le. * may deſign to ſave the coſts. of 2 

ial verdict, Trin. 7 V. g. B. R. Huſſey 

When pleas in Every plea to the juriſdiction of the court, 

 «batement 10 or in abatement, ought tobe pleaded before 

Mod. the rule for pleading is out, and cannot be 

Str. 523, Picaded aſter un © ge unleſs the decla- 

532. ration is delivered ſo late in the term, that 

2 Str. 1192. the defendant is not bound to plead to it that 

a TWP. term, or is delivered after term z in both 

* which caſes the defendant may, within the 

a EY Toe, „ö ö firſt 

Wherever the defendant may avoid the action of the 

plaintiff for matter of law, he may there plead ſpecially, 

notwithſtanding the ſame matter might be given in evi- 

dence upon the iſſue, and ſhall not be obliged to 

lead the general iſſue, and leave the matter of law to a 

ury. In debt on à bond the defendant may plead co- 

verture, though it may be given in evidence on 2 ef 

Jatum. Trin. 8 W. z. and Jacob, Comyns 4. 

Vide Cro. Elin. $71, 900: 1 Vent. 2. 2 Vent. 295. 

Aſimnpfit for money lent and money laid out; in- 

fancy may be given in evidence ; the promiſe of an in- 

fant is abſ void, but a bond takes effect, and con · 

ſequently is a more deliberate act, and therefore only 

- voidable. Darby v. Boucher, Salll. 279. 2 Lev. 144- 
Salk. 386, 387. 5 Med. 368. 1 Will. 559. 

I be defendant being married at the time of the 

debt contraſted, may give the marriage in evidence on 
ea @ſfumpſit, es, 


in the Court of King's Bench. 20g 
Bett four) days"lncſuſive of tho nent term; 3 
plead any plea in abatement, or to the juriſ- 
diction of the court, as of the precedent 
term. But if ſuch ma be 4 delivered, 4 
brought into the office before the expiration 
W the ſaid four days, (whether a rule to plead 
be given or not) ſuch plea is not to be re- 
ceived; and Sanden and any day, on which 
the court doth not ſn, is to be accounted as 
NIECE NT 
the d 4 46 f 
Every plea of tender, ebe in eee * 
in the defendant alledges he was always ready pleaded in li 
to do any particular act, muſt be pleaded in aer. 
like manner as lens i m 1 _ 


« Obs 


= La I 


3 . 


| 


_ * car 4 
into court, 


money brought Into court. | 2 K aue. 


4 - & e 4 +4 


774] 
A plea of d6Bent Artis; being a plea Plaa ef ant 
to the juriſdiction of the court, i is not a Ples 4 


in abatement within the meaning of the act 
for amendment of the law r. 
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See 1 Fr. — — a bee e dee 
where by a getieral memorandum the defendant was 
ouſted of his plea of tender. 

'+ And needs no affidavit to verify. it. Mich, 13 be 23 
Eooatitle and Rogers, 1 Barnard, B. R. 7 
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Outlawry no {tins Mo Ooh ce y 
io be pleaded a in diſability; of the plaintiff, and it being 
fecond time. ably . he ſhall not pen another i in dit 
ility 11 

In caſe of a - If che defendant bas pleaded a dilatory. or 
or wy guns? frivolous; plea, the court) upon motion will 
the court wii? order, that be hall ſtand by his plea, or plead. 
udn % ſome other. peremptorily on the motrow, 


Pied by it, or Which ſhall nor Afterwardde be waived ; but 


plead peremp- towards the end of the term (becauſe other- 
— * on = wiſe there might not be ſufficient time to give, 
fant. notice of trial) the court requires the defen- 
dant, if he will not abide by his plea, to 
plead another inſtantly. But this the court 
will not do : till the time allowed by the com- 
mon rule to plead is expired. 
Sams with re- The rule is the lame withregard to frivo- 
gardto frive- lous demurrers. © ®{ 7 
leus demurrers. As pleas in abatement ide do . bill, 
= declaration; or. writ, 4nd, pray! that the ſame 
Pleas in bar. may be quaſhed, pleas jn bar; conclude to the 
action, and pray judgment whether the plain- 
tiff ought to have or maigtain his action 
thereupon againſt the defendant. * + | 
A releaſe, an acquittance, 8 of 
£ 8 another thing, ſtatute of limitations, and ma- 
ny other ee, are e in er. 
Ale INE © 


1 | 


PIX 


* 
B A 9 


* Plea of ten outlawries on meſne proceſs in diſabi- 
lity. Demurrer. Judic. quod reſpondeat ulterius, The 


plea is ill for duplieity, for the plaintiff was diſabled» as 


well by one outlawry,as by all the other nine, to which 
ſeveral anſwers are required. Frin. 3 . 2. B. R. 
Trevilian v. e th. 8. | 


in the Court of Ringes Bench. 307 

2: And the ſaid: Nicholas. by Aribur Stand Pla of pay. 
his attorney, comes and-defends the force and ment to 4 bond 
injury, wen Sc. and craves oyer of the — ta 
ſaid writing obligatory, and it is read to him; anti. 
Ec. And he likewiſe craves 'oyer of the 
condition of the ſaid writing obligatory, 
which is read to him in theſe words; The 
condition of this obligation, Gc. which being 
read and heard, the ſaid Nicholas ſaith, that 
the ſaid William and Elizabeth ought not to | 
have or maintain their ſaid action againſt 
him the ſaid. Nicholas, becauſe: he ſaith, that =» 
after the making of the ſaid: writing obliga: 
tory, and after the ſaid firſt day of September, : 
mentioned in the ſaid condition, and before 
the day of exhibiting of the bill of them the 
| ſaid William and Elizabeth, that is to ſay, on 

the 18th day of January in the year of our 

lord 1768, at Landon aforeſaid, that is to ſay, 

in the ſaid pariſn of St. Mary le Bow in the 

ſaid ward of Cheap, he the ſaid Nicbolas paid 

to the ſaid: William and Mary as ad miniſtra- 

trix, as aforeſaid, the ſaid ſum of 1315 J. 115. 

6 d. contained in the ſaid condition, accord- 

ing to the form of the ſtatute in ſuch caſe 
made and provided, together with all intereſt 
then due thereon; and this he is ready to 
verify: Wherefore he prays judgment whe- 
ther the ſaid William and Elizabeth ought to 
have or maintain their ſaid action thereof a- 
gainſt him the faid Nicholas, & e. 

And the ſaid William and Elizabeth ſay, Replication. 
that they, for any. thing above alledged by _ 
the ſaid Nicholas in his ſaid plea, ought not 
to be precluded from having their ſaid action 
againft him the ſaid Nicholas, becauſe they 

2 a 
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an that the dad Nicholas hath not. paid t6 
them the faid Milliam and Elizabeth the ſaid 
ſum of 113154, 115. 6 d. with all Intereſt 
thereon due, in ſuch manner and form as the 
faid Nicholas hath: above alledged in his faid 
plea; and this they pray may be inquired 
of by the country; and the ſaid Nicholas 
Me. doth ſo likewiſe. {berry we 75 
2 22 And the ſaid: R. by Martin Taue bis 
- umpſit infra attorney, comes and defends the force and 
. Jac. ingurys when, &c. and faith, that the faid 
1. c. 16. . ought not to have or maintain his ſaid ac- 
tion thereof: againſt him, becauſe he ſays, 
that he the faid R. did. not at any time 
within ſix years next before the day of the 
exhibiting f the bill of the ſaid T. under- 
take in manner and form as the faid T. above 
complains againft him; and this he is ready 
to verify: Wherefore he prays, 
whether the ſaid T. ought to. haye « or main- 
tain his ſaid action thereof againſt him. 
And the ſaid T. ſays, that he, by any 
ching by the ſaid R. above by — al- 
ledged, ought not to be — 2 
his ſaid _— — F e he — 
that 


2 ** ——_—. 


„ 1 * En 4 S ©: [TS 


* . kate of — 1 reg 
did Swayne v. Stephens, Co. Car. 24 5,333 and 262. 
i Jones 252. 3 Mad. 111. Moyntague. v. . Sandwich, 
Fareſl. 9 | 
The at, of limitations pleadable to afſumpfit for fees 

22.8 attorney. 1 E. Raym. 2. 
3 
Stat. K It n t the ſtatute of limitations may be 
rations may be replied to a plex « a ſet-off, Trin. 21 Geo. 2. B. R. Re: 
replied to a mington v. Stevens, 2 Str. 2717. 


pra of feof. 


A fe Rds FY FD oe Wu... 


LL 


1 
* 


Rm 
” 


Fg » & 


F. Ad IS 8 


AI BSA A 


did any of the ſaid cauſes of action firſt accrue Godb. 


fn the Court of King's Bench. 209 
that the ſaid R. did, at ſome time within ſix 
years next before the day of exhibiting the 
bill of the ſaid 7. undertake in manner and N 
form as the ſaid 7. above complains againſt | 
him; and this he prays may be inquired of by 
the country. e 510 ISS coi NO» 
And the ſaid Robert Perry, by Robert Ri- Non aſſumpſit 


en 1 | & non aſſump- 
chardſon his attorney, comes and defends the mr nay, 


force and injury, when, Cc. and ſays, that annos, 


he did not. undertake in manner and form 
as the ſaid .Sarab Mbeeler above complains 
againſt him; and of this he puts himſelf upon 
the country: and the ſaid! Robert, by leave 
of this court, according to the form of the 
ſtatute in that caſe lately made and provided, 


further ſays, that the ſaid Sarab Wheeler ought 


not to have or maintain her ſaid action againſt 
him, becauſe he ſays, that he the faid Robert 
Perry did not, at any time within ſix years 
next before the day of exhibiting the ſaid bill 
of the ſaid Sarah MV beeler, undertake in man- 
ner and form as the faid Sarah Mbeeler above 
complains againſt him; and this he is ready 
to verify: Wherefore he prays judgment, if 
the ſaid Sarab M beeler ought to have or main- 


tain her ſaid action againſt him. 


And the ſaid William Betis, by Henry Actio non ae- 
Hart his attorney, comes and defends the fit _— 
force and injury, when, Sc. and ſays, that 5 
the ſaid William Dowſe ought not to have or 1 Vent. 191. 
maintain his ſaid action againſt him, becauſe 3 Keb. 613. 
he ſaith, that the ſeveral cauſes of action in ! Lev. 48. 
the ſaid declaration did not. firſt accrue, nor ; 
315 


within ſix years next before the exhibiting of 
the ſaid bill of the 9 William Dowſe; and 
| this 
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210 The Attomey's Practice 
dahmis he is ready to verify; Wherefore he prays 
N Jn, if the faid William Dowſe ought to 
5 ve or maintain his ſaid action againſt him. 
The fatute of And the ſaid Margaret, by J. A. her attor- 
an pleaded. ney, comes and defends the force and injury, 


| Lys Ent, When, Sc. and prays oyer of the ſaid writing 


183, obligatory, and it is read to her in theſe 
words, e. ſne alſo prays oyer of the con- 
dition of the ſaid writing, and it is read to 
her in theſe words, that is to fay, The con- 
dition of this obligation is ſuch, that if the 
above bounden C. Dunſter, D. Wright, and 
M. Jones, or any of them, their, or any of 
their heirs, executors or adminiſtrators, do 
well and truly pay, or cauſe to be paid unto 
the above named Elizabeth Hayes, her exe- 
cutors, adminiſtrators or aſſigns, the full ſum 
of 1001. of good and lawful money of Great 
Britain, on the fifth day of December now 
next enſuing, then this obligation to be void, 
or elſe to remain in full force and effect; 
which being read and heard, the ſaid Mar- 
garet ſays, that ſhe ought not to be charged 
with the ſaid debt by virtue of the ſaid wri- 
ting obligatory, becauſe ſhe ſays, that after 
the twenty-ninth day of September in the year 
of our lord 1714. to wit, on the fifth day of 
July in the year of our lord 1768 at the ſaid 
pariſh of St. Martin in the Fields, it was cor- 
ruptly agreed between the ſaid Elizubeth and 
the ſaid Margaret, and one C. Dunſter and 
one D. Wright, that the ſaid Elizabeth ſhould 
ad vance and lend the ſaid Margaret, C. and 
D. the ſum of 100 J. and ſhould give day 
of payment thereof unto the fifth day of De- 
cember next enſuing, and that the. faid Mar- 
garet, 


PRA SS EU RED TO 0D mk T © 9T owe fun ere 


by 


- faid Sich 


performance and according to the form and 
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in the Court of King's-Bench: | 


garet, C. and D. for the loan of the faid 1000: 
and for giving day ef payment thereof to 
the time aforeſaid, ſhould; give and pay to 
the ſaid Elizabeth the ſum: of five pounds, 
and five ſhillings, upon the ſaid fifth day o 

December then next enſuing, for the intereſt 
and profit thereof, and for giving day of pay- 


ment of the ſaid one hundred pounds; which 
ſaid five pounds and five ſhillings exceed the 
rate of five pounds for the intereſt of one 


hundred pounds for one whole year, contrary 


faid fifth day of July in the year and at 
the place in the declaration above mentioned, 
the faid Elizabeth, in proſecution of the ſaid 
corrupt ement, advanced and lent to the 


ſaid Margaret C. and D. the ſaid 1007. and 


che ſaid writing in the ſaid declaration above 
e een ſaid Margar et, C. and 
H. ſealed; and as their deed delivered to the 
fald Elizabeth; and they the ſaid Margares, 
C. and D. then and there, to wit, on the 
faid fifth. day of July in the year and at the 
place in the ſaid declaration above mentioned, 
paid to the ſaid Eliaabetb the ſaid ſum of five 
pounds and five ſhillings, for profit and in- 


tereſt of the ſaid one hundred pounds, and 


far giving da lor payment thereof unto the 


df December next enſuing, in 


effect af the ſaid corrupt agreement, by 
which the ſaid writing in the ſaid declaration 
above mentioned, by force of the ſaid ſtatute 
in ſuch caſe made and provided, js void in 

e P 2 law z 


c the ferm of che ſtatute in ſuch caſe made gtat. 12 Ann, 
and provided; and afterwards, to wit, on the c. 16. 
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The attomey 8 Pꝛattite 
law; and this ſhe is ready to verify: And 
therefore ſhe prays judgment, if the ought to 
be charged with the ſaid 125 by virtue of 


f Wis ſaid writing, Sc. 


Replication 
that it was 
for a true and 


mf debt, 


Ed. Whitaker. | 


Ars the ſaid Elizabeth teu: that ſhe, by | 
, any thing by the ſaid Margaret above in 
pleading alledged, ought not to be barred 
from having her ſaid action thereupon againſt 
the ſaid Margaret, becauſe ſhe ſays, that the 
ſaid Margaret made, ſealed, and as her deed 
delivered to the ſaid Elizabeth: the ſaid wri- 
ting obligatory in the ſaid declaration men- 


| tioned, for a true and juſt debt due from the 


Traverſe. 


Ryjoinder. 


he. 
Venire 
awarded. 


ſaid Margaret to the ſaid Elizabeth ; without 


this, that it was corruptly agreed | between the 


ſaid Elizabeth and the ſaid Margaret, and one 
C. Dunſter and one D. Mrigbt, in manner and 
form as the ſaid Margaret above in pleadi 
has alledged; and this ſhe is ready to verify: 
Wherefore ſhe prays judgment and her fa þ 
debt, together with her damages by occaſion 
of on gn, the ſaid debt, ro be adjudged 
to her. 

And the ſaid Margaret, as chaſe. ſays 
that it was corruptly agreed between the ſaid 
Elizabeth and the ſaid Margaret, and one C. 
Dunſter and one D. Wright,” in manner and 
form as ſhe the ſaid Margaret above in plead- 
ing has alledged ; and of this ſhe puts herſelf 

ke n the country; and the ſaid Elizabeth 
likewiſe, c. Therefore let a jury come 
thereupon before our lord the king at Veſt- 
— on next after and who 
neither, 


W OU- v. OD WW" 0 oe er © TOR 


fn the Court of King's Bench. 213 


neither, c. to take cognizance, &c. becauſe 
as well, Se. The ſame day is given to the 
parties aforeſaid at the ſame place, &c. 


* Demurrers. 


And the ſaid Edward S. by George Gold- Demurrer to 
ſmith his attorney, comes and defends £55 oy 
force and injury, when, c. and prays judg- g- 
ment of the ſaid declaration, becauſe he ſays, 
that the ſaid declaration, and the matter 
therein contained, are not ſufficient in law to 
maintain the ſaid action of the ſaid James M. 
againſt him the ſaid Edward S. to which ſaid 
declaration the ſaid Edward S. has no need, 
nor is he bound by the law of the land in 
any manner to anſwer; and this he is ready 
to verify: Wherefore for default of a ſuf- 
ficient declaration in this behalf, the ſaid Ed- 
ward S. prays judgment of the ſaid declara- 
tion, and that the ſame may be quaſhed, c. 


Pac oe. And 


A demurrer confeſſes only matter of fact, and that 
only when it is well pleaded ; but never confeſſes matter 
of law. R. Raym. 18. Plowd. 85. 5 Co. 96. 
The plaintiff declares in trover, the defendant demurs, 
the plaintiff demurs to the demurrer, the defendant 
Joins in demurrer; adjudged a diſcontinuance. R. 
Raym, 20. | O 
Covenant, plea, a releaſe and confirmation, & c. De- 
murrer quia duplex et caret forma. Curia: This is a 
general demurrer, for the demurrer ought to ſhew in what 
the duplicity conſiſts; and upon a general demurrer, du- 


plicity is not fatal. Paſch. 13 V. 3. B. R. Lamplugh 


and Shortridge, Com. Rep. 115. pl. 78. 
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Foinder in de- © And the ſaid James M. ſays, that by any 
murrer. thing before alledged the faid declaration 
ought. not to be quaſhed, becauſe he ſays, 

that the ſaid declaration, and the matter 

therein contained are ſufficient in law to main- 

_ tain the ſaid action of the ſaid James M. againſt 

the ſaid Edward S. which ſaid declaration, 

and the matter therein contained, the ſaid 

James M. is ready to verify and prove, as 

the court, Hr. And becaufe the ſaid Edward 

S. does not anſwer the faid declaration, nor 

has hitherto in any manner denied the ſame, 

the ſaid: James M. prays judgment and his 

Comelufion in ſaid debt, together with his damages by oc- 


debt. caſion of detaining the ſaid debt, Ms be ad- 


5 judged to him. 
Is caſe. And his damages by ban of the pre- 
miſſes to be adjudged to him. 


In treſpoſs, And his damages by occafion of the ſaid 


- treſpaſs to be adjudged to him. 


eat and And his damages by occaſion of the faid 


aſſault. treſpaſs and aſſault to be adjudged to him. 


cm tx And his damages by occaſion of the ſaid 


breach of covenant t6 be adjudged to him. 
Demurrertoa And the ſaid Nicholas, by Arthur Stone his 


leclaration. attorney, comes and defends the force and in- 


jury, when, Sc. and ſaith, that the ſaid de- 
claration, and the matter therein contained, 
are not ſufficient in law to maintain the ſaid 
action of the faid Milliam and Elizabeth 
againſt the ſaid Nzcbolas, to which ſaid de- 
claration the ſaid Nicholas hath no need, nor 
Is he obliged by the law of the land to an- 
Twer : Wherefore, for want of a ſufficiert 
declaration in this caſe, the ſaid Nicholas prays 

Judgement. and that the ſaid degharayion, * 


- ä 


2 R_ wy ww 
4 


| ® Gobl after verdift. Sin. 551. Styler 262. 


in the Court of King's Bench. 


be quaſhed4 and the ſaid Nicholas, according Cafes, not 
to the ſtatute, ſhews the cauſes of demurrer allecged that 


admini ſtration 


following, to wit, that it does not appear, nor 


ought to be, that adminiſtration of the goods 
and chattels, which were of the ſaid James 
Kirwan at the time of bis death, was commit- 
ted to the faid Elizabeth, and alſo that the 
ſaid declaration is uncertain, and wants form. 


And the faid Jobn Sandford, by H. G. his Demurrer in 


attorney, comes and defends the force and in- 4 


jury, when, &c. and ſays, that the ſaid de- 157 "IS 


claration, and the matter therein contained, 103. 


are not ſufficient in law for the ſaid Joſeph to 
have and maintain his ſaid action againſt him 
the ſaid Jobn; to which ſaid declaration the 
ſaid John has no need, nor is he bound by 
the law of the land in any manner to an- 


ſwer; and this he is ready to verify: Where- 
fore for want of a ſufficient declaration in this 


caſe the ſaid Jobn prays judgment, and that 
the ſaid Joſeph may be barred from having 
his ſaid action againſt him the ſaid Jobn, &e. 


and for cauſe of demurrer in law, the ſaid 


Jobn Sandford, according to the form of the 
ſtatute, Se. ſhews to the court here the fol- 


lowing cauſes, to wit, that the ſaid two ſe- Caufer of de 

' veral cauſes of action, that is to ſay, of treſ- zurrer, tauo 
paſs, and of treſpaſs on the caſe, in the ſaid c confer 
declaration contained and above ſhewn, do 
155 SS __— | | not eiue. 


2.4 2 a - _ * 4 2 


A 


Twas granted 


is ĩt alledged in the ſaid declaration, whether ,, plaintiff. 
the faid James Kirwan died inteſtate, or not; 
nor is it alledged in the ſaid declaration, as it 


Faction that 
aug ht not to be 


216 Che Attomey's Paaliſce -- 
not lie together, nor ought to be contained 


yu be in one and the ſame declaration and that in 


the ſaid declaration there are divers vacant. 
ſpaces wanting words to ſignify and expreſs 
days, months, years, 2 things. a , 
1 And upon this the ſaid John prays, that 
. the ſaid Foſeph may join with him in demur- 
Join in demur- rer; and thereupon a day is given, by the 
"P's Court of our ſaid lord the king now here, to 
the ſaid Joſeph before our lord the king at 
Weſtminſter, until Thur/day next after the 
octave of St. Martin thence next enſuing, to 
| join with the ſaid FoÞz in the ſaid demurrer 
Plaintiff in law; and the ſaid Joſeph at that day being 
makes default. ſolemnly demanded came not, nor has he 
further proſecuted his ſaid bill againſt the ſaid 
Fedzment, Fohn, but made default: It is therefore con- 
| ſidered, that the ſaid Joſeph take nothing by 
his ſaid bill, but that he and his pledges of 
proſecuting, to wit, John Doe and Richard 
Roe, be in mercy ; and that the ſaid John go 
thereupon without day, c. And it is fur- 
ther conſidered by the court of our ſaid lord 
the king now here, that the ſaid John re- 
cover againſt the ſaid Jeſæph four pounds for 
his coſts and charges by him about his de- 
fence in this behalf ſuſtained, adjudged to the 
ſaid John by the court of our ſaid lord the 
king, according to the form of the ſtatute 
in ſuch caſe lately made and provided, c. 
and that the ſaid Jobn have thereof execution, 
Joinder in de- And the ſaid Joſeph ſays, that the plea by 
e * 2 him the ſaid Jeſepb in manner and form above 
eee pleaded, and the matter in the ſame contained, 
is good and ſufficient in the law to 1 
al 


in the Court of King's Bench. 
ſaid John from having his ſaid action againſt 
him the faid Jaſeph; which ſaid plea, and 


the matter therein contained, the ſaid Zoſeph 


is ready to verify and prove as the court, &c. 
and becauſe the ſaid 7obn has not anſwered 
the ſaid plea, nor hitherto any ways denied 
it, the ſaid Joſeph prays judgment, and that 
the ſaid Jobn may be barred from having his 
ſaid action againſt him the ſaid Zoſeph, &c. 


But becauſe the court of our ſaid lord the Continuance by 
king now here, is not yet adviſed about giving cur. advilare 
judgment of and concerning the premiſſes, 


day is therefore given to the ſaid parties to 


come before our lord the king at Weſtminſter, 


until next after to hear judg- 
ment of and upon the ſame premiſſes, for 
that the court of our ſaid lord the king now 
here is not yet adviſed thereof. h 


And the ſaid Robert Browning ſays, that ps 10 4 
he, by any thing by the ſaid Benjamin Suran plea | 


above by pleading alledged, ought not to be 
barred from having his ſaid action againſt the 
ſaid Benjamin, becauſe he ſays, that the ſaid 


plea by the ſaid Benjamin in manner and. 


. form above. pleaded, and the matter therein 
contained, are not ſufficient in law to bar the 
ſaid Robert from having his ſaid action againſt 
the ſaid Benjamin; to which ſaid plea, in 
manner and form above pleaded, the ſaid 
Robert has no need, nor is he bound by the 
law of the land in any manner to anſwer ; 
and this he is ready to verify : Wherefore for 
default of a ſufficient plea in this behalf, the 


ſaid Robert prays judgment and his debt, to- 


gether with his damages by occaſion of de- 
taining that debt, to be adjudged to him, &c. 
45 7 And 
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And'the faid — — in ſays, that the ſaid 


_ -pleaby him the ſai Benjamin in manner and 


form aforeſaid above pleaded, and the matter 


. therein contained, are good and ſufficient in 


the law to bar the faid Robert from having his 
action againſt the ſaid Benjamin ; which faid 
Plea, and the matter therein contained, the 

aid Beqjamin'is ready to verify and prove, as 
the court, Sr. And becauſe the faid Robert 
does not anſwer the aid plea, nor has hither- 


to any ways denied it, the ſaid Benjamin, as 
before, praysJudgment, and that the ſaid Ro- 


Ountinuance. 


* 


bert may be barred from having his ſaid ac- 
tion againſt him the ſaid Benjamin, &c. But 
becauſe the court of ovr faid Jord the king 


now here is not yet adviſed about giving 


judgment of and concerning the premiſſes, 
day is therefore re the ſaid parties to 
come before our lord the king at Weſftminfer, 
until next after to hear Judg- 
ment of and upon the ſame premiſſes, for 
That the court of our ſaid lord the king now 


here is not yet adviſed thereof. 


| Denurrer s And the ſaid WiIhum ſays, that the ſaid 


replication, 


plea, by the ſaid Joby in manner and form 
above by replying pleaded, and the matter 
therein contained, are not fufficient m law 
for the ſaid Jobn to maintain his ſaid action 
againſt the ſaid William; and he has no need, 
nor is he bound by the law of the land, in 
any manner to anſwer to the ſaid plea in 
manner and form aforeſaid pleaded; and this 
he is ready to verify: Wherefore for default 
of a ſufficient replication in this behalf, the 
ſaid William, lese, prays judgment, — 


in the Court of King's Bench. 


his ſaid action againſt him, c. 


And the faid Fobs ſays, that the faid plea, Jeindr. 
by him the ſaid Jobn, in manner and form 


aforeſaid above by replying pleaded, and the 
matter therein contained, are good and ſuf- 
ficient in law to maintain the ſaid action of 
the ſaid Jobn againſt the ſaid William; winch 


ſaid plea, and the matter therein contained, 


the ſaid John is ready to verify and prove as 
the court, Sc. And becauſe the ſaid William 
does not anſwer the ſaid replication, nor has 
kitherto in any manner denied the ſame, 


the ſaid John, as before, prays judgment 


and his ſaid debt, together with his damages 
by occaſion of detaining that debt, to be ad- 


judged to him, &c. | | 22 
And the ſaid William ſays, that the ſaid Deamwnrrer to 4 


plea of the ſaid Sy/as above by rejoining 7 
pleaded, and the matter therein contained, 
are not ſufficient in law to bar the ſaid Wil. 
liam from his ſaid avowry and cognizance, and 
that he has no need, nor is he bound by the 


law of the land to anſwer the ſaid plea in man- 


ner and form aforeſaid pleaded ; and this he 
is ready to verify: Wherefore for default of 
a ſufficient plea in this behalf, the ſaid William, 
as before, prays judgment and a return of the 
ſaid cattle, together with his damages, coſſs 
and charges by him about his ſuit in this be- 
half expended, to be adjudged to him ac- 
cording to the form of the ſtatute in ſuch 


caſe lately made and provided, c. And Caſe of A. 
for cauſe of demurrer in law to the ſaid plea, urrer. 


the ſaid William, according to the form of 
the ſtatute in ſuch caſe lately made and pro- 


| POE 
220 
4 1 0 


Foinder.. 


Demurrer to a 
Survejoinder on 
a ſire facias. 


Jeinder. 


- The Attomey's Prattice 
vided; ſhews to the court here the following 
cauſe, to wit, that the value of the land reſts 


in eſtimation, and the ſaid cuſtom by the ſaid 
Fylas above by pleading pretended and al- 


ledged | is incertain, inſufficient, and void in 


And the ſaid Hlas, for that he has, by his 
ſaid plea above by rejoining pleaded, alledged 
ſufficient matter in law to bar the ſaid Wil- 


liam from his ſaid avowry and cognizance, 


which he is ready to verify; which ſaid mat- 
ter the ſaid William does not deny, nor in 
any manner anſwer thereto, but intirely re- 
fuſes to admit the verifying the ſame, as be- 


fore, prays judgment and his damages by oc- 


caſion of the taking and unjuſtly detaining 
the ſaid catcle, to be adjudged to him, &c. 
And the ſaid Elibu Yale ſays, that the ſaid 
plea by the ſaid Ezekiel above by ſur-rejoin- 
ing pleaded, and the matter therein con- 
tained, are not ſufficient in law to intitle the 
ſaid Ezekiel to have his execution againſt the 
ſaid Elibu for the ſaid 40, ooo l. and that he 
has no need, nor is he bound by the law of 
the land in any manner to anſwer to the ſaid 
plea in manner and form aforeſaid pleaded ; 
and this he is ready to verify : Wherefore, for 
default of a ſufficient plea in this behalf, the 
ſaid Elibu, as before, prays judgment, and 
that the ſaid Ezekiel may be barred from 
having his execution _—_ him the _ 
Elihu. 
And the ſaid Ezekiel ſays, that the matter 
aforeſaid, by him by his ſaid ſurrejoinder 
above alledged, is ſufficient in law- for him 
the ſaid Ezekiel to have execution for the ſaid 
4 h * . 


| 40, 000 l. in the ſaid writ mentioned; which 
ſaid matter he is ready to verify, and which 

ſaid matter the ſaid Elibu Lale has not denied, 

nor any ways anſwered thereto, but intirely e 
refuſes to àdmit the verifying the ſame: 

Wherefore he prays judgment; and that he 

may have execution for . „ 40,0000. 1 in 

the ſaid writ mentioned. . | 

The defendant cannot“ *.waive the SOTO 92 
iſſue or a general 1 and inſtead or general de- 
thereof give a ſpecial plea or ſpecial e 3 
murrer; but if a ſpecial plea or ſpecial de- 3 
murrer be given in, and the book is made up here it ix 
and delivered to the defendant's attorney, he he/dotherwiſe. 
may ſtrike out the ſpecial plea or ſpecial de- Sp-cial plea er 
murrer, and return it with the n ide e. . 
or general demurrer. + e 

An affidavit is not neceſſary ĩ in d to 75 plead ſeve- 

plead two or more matters, but the court ex- 4 r. ex 
pects to be informed what the matters be e, 
that are deſired to be pleaded, i in order to N 
judge Wheeler Oy" are . J 1 ie 


Cs 1 "IF % x 1811 


* OI 


| * Per curiam : If a man pleade the oder Hue, and 
char i is not entred; he may waive it, and plead ſpecially 
within four days; and Sunday ſhall not be reckoned one 
of the four days. But Sunday is reckoned one of the 
fifteen days upon the return of writs, &c. Trin. 13 
W. z. B. R. Wi v. Weſt, 1 R. Raym. 674. 3 Salt. 
274. Caſes B.R. 442. Holt 589. 

In Praxis Utr. Pane; fo. 37. it is ſaid, that a 468 
dant having pleaded to iſſue, and the plaintiſt neglecting 
to enter the iſſue the ſame term oe is joined, the de- 
fendant within the firſt five days after the next term may ..., 
alter his plea, and plead a novo any other plea what hne 


pleaſeth. 


4 2 of 
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222 | The Attozney's Pzaice | 
Eben bound I the defendant” be bound by rule of 


to plead an i/- court, or order of à judge, to plead an iſ- 
9 „% ſuable plea, and take notice of trial, and ac- 


be replication, cordingly he pleads an iſſuable plea, and the 


plaintiff replies, he may notwithſtanding de- 
mur to the replication without n of the 
rule or order.. 
Pleading iſſuable within the i terms of the 
oufaal judge's order, giving time to plead, 
certain terms, whereof one is, to 
: 5 Plead an iſſuable plea.. A plea (to an action 
upon a bail bond) of fat. then 6. c. 10. 
Aud that the hond was taken for eaſe and fa- 
pour, Se. is an iſſuable plea, within ſuch 
p90 r1:gder. Bur. Rep. 605. So is a plea of tender, 
bat a plea in abatement is not, becauſe it 
| tends to delay the plaintiff, Bur. Rep. 59. 
© "© Pleading iſſnably, means pleading fuch an 
iſſue, as che Plaintiff m 8⁰ 10 nal: upon. 
2 Bur. Rep. 7821 
What time the On all ſpeciabtulexgiven by chis ſecondary, | 
fey born. reply, rezoin, ſurrejoin, rebut, plead in 
| bar, join in demurrer, or to enter the iſſue 
of demurrer on the part of the defendant, the 
party who is to do the act is to be ſerved with 
a copy of the rule, and hath four days time, 
excluſive after the ſeryice of a copy of ſuch 
rule, to reply, rejoin, Ce. And: if judgment 
be ſigned, or other proceedings had within 
that time, the fame will be ſet aſide, and 
Sunday, or any holiday on which the caurt 
doth not fit, not being the laſt of choſe 
four days, is to be reckoned a day within 
thoſe rules. 


Term": mticets If a cauſe has tootinved. ſouls terms with · 


— — 1 0 out proſecution before iſſue joined, each voy 


ou ferm, . 
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2 have a whole term's notice to reply, 
rejoin, Ge. unleſs the cauſe has been 7 
by ee privilege. 
_ If, the defendant in his Dies makes a pre- What time 
fert in curiam of any deed or writing, the Plain ba- 
plaintiff. may pray oyer of ſuch.deed or wri- 2 5 _ 
ting, and ſhall have- copy therevf delivered e 1 
to him, paying. for it 4 d. per ſheet, beſides he plea. 
the duty; and ſhall have as much time to 2 
reply after he receives, it as he had a the © „B. 113. 
time of demanding ſuch oyer.. 
pßpecial pleadings, that ought to be put io | Special plead. 
the office of the clerk of the papers, or co- 27 1 be left 
Pies of them ought. not to be delivered by Or yo _ 
one attorney to another, but muſt be left with 7 Pein 
the proper clerk of the papers, who is to who is tv waty 
make copies thereof, ſigned! by him, vide and. gn copic. 
antea, Fel. If the plaintiff') name be- 
gins with A. to be left with Mr, Banton, if 
with B. to be left, eh. Mr. 18 * o 
alternately. Ba 


37 Mr. Been. Is 215 Auen. 
r £7 D. 
250 2 + 2 | . ö 
6. 5 H. 25 
IN ny 
I's I.. > BC l M. ; 
N. 8 
R. S 34 5,5 
T. rt £49 
W. j X. þ 4 þ 
When 
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When the clerk of the papers makes up 

the paper-book, he charges 8 d. per ſheer for 

the whole book, and 4 d. a ſheet for all plead- 

ings ſubſequent to the declaration, beſide the 


What copies of pleadings! he makes for 
the plaintiff, will, on being brought back, be 
ark $8 gr part of the paper-book, and allowed 
e Sate, ay r. N i. n An : 
A common joinder in demurrer need not 

| be ſigned by counſe], but is'generally drawn 
pf courſe by the clerk of the papers 
| Special es Every ſuch plea or demurrer is to be figned 
and demurrer by counſel, and ought not to be received by 
#o be figned by the clerk of the papers, unleſs ſo ſigned; and 
counſel... every copy of ſuch plea or demurrer is to be 
ſubſcribed with the name of the counſel wh 
ſigned the ſame. Eaſten 18 Car. 2. 
Þn what caſes Every clerk or attorney of this court 
attornies may may, aecording to the antient rules of this 
mate up Mues court, make up iſſues and demurrers in the 


- F * * 


35 * ſeveral caſes following, viz. | 
E“uery iſſue that may be given on the book- 
—A—A co 5 
Not guilty to a new aſſignment. 
5 The bar of ſon frank tenement. 


Comperuit ad diem to a ſheriff's bond. | 

Nul tiel record to a ſcire facias, or action 

of debt on a judgment. | 

A general demurrer to a declaration. 

In an action of covenant, where the defen- 
dant in his bar concludeth, et de hoc ponit ſe 
ſuper patriam. To LEE 8 

Every ſpecial non eft fadtum. 

Every /on aſſault demeſne. 


All 
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All iſſues and demurrers upon every writ | 
. of error, ſcire facias and audita guerela. i 858 

All repleaders, or other things former 
entered upon tecor a 
But in no other caſes whatever. 
In all ſpecial, pleadings, where, the plain: I» : 7 
tiff takes iſſue upon the defendant's plead- 5 Are ht 
ing, or traverſes the ſame, or demurs, ſo 38 % t az. 
the defendant is not let in to alledge any new e giving a _ 
matter, there the plaintiff may make up the ra/e i rein. 
paper-book, without giving a rule with the 
ſecondary to re jon 

If a paper - book be made up and delivered Book mae up 
in term time, or within four days excluſive # 7%, or 
after term, with a rule thereon, given by 2 80 . 
the clerk of the papers for bringing of the Sel ante 1 
ſame book to be inrolled, and the detendant's fear days © 
attorney: doth not, within four days after tge 
delivery thereof, bring-back the book, ane 
join with the plaintiff in the ſpecial iſſue oc - : 
demurrer made up, or waive his ſpecial plea, 

and give the general iſſue or demurrer to any 

ſpeelal iſſue tendered, and pay for entering 

the pleadings on his part, judgment may be 

ſigned and entered as if no plea had been 

pleaded. Ailoi nr uot 4m) 

But where a plea is not put - in in time; ſo r 14 wer 
that a paper · book may be made and delivered in /ate, and 
in term, or within four days after; yet if it % % be, | 
be made up and delivered within eight days 2 2 
after the term, the defendant's atterney ſhall 2 2er, 1, 

be obliged, to take it, and return it again be aff return- 
within four days after the delivery, or elſe ed within four 
the plaintiff's attorney may ſign judgment. 49% 


if 


22d Che Arraener's Prüfe 

If book not de- H à Plea is pfended in ter i, Vr ãũ M af- 
— eoithia ter the — and the paper - boo i not made 
cight days af. u Hd deRVHered within eight days rxdluſive 
ter term, if is after term, if it be an iſe! to be tried in 


:ddleſex, or London or: AMA, or a demurrer the 


zot'to Fr . beck, but hath'fo to do at any time within 


eorhal Hl for de Huck fore days of the next derm ; bur if f 
, be bit HUE be beveried at the hiſs, the dt. 
lo dr tad Teadbiic's attormey Hall Ge liver back the book 
at the affiſes, Within Tour days After the delivery" thereof; 
22 eg and pay for entering his part, and om in che 
in ſour di ſecial ile, er give che general ve, and 
Neue (a6tict of trial, er ee the Pplaintiff's at- 
Toerney may fer udgment'by deflitt, us ff 
tn defendant Nad Hot plruded at all. 
I plans But mull ckfes, if-rhe Pfaiftiff 's gtterfley 
attorney accept ucte t the books after che HA,E,E]8 tine; be 


the book after cannot gn judgment. 1 0300t $57: 
che 4 days, le ail ogg etl og Bin lng of air alt 


1 1 $5 
214.44 111 2 


N CCC itte 


det are ex- tlie four days for keeping the paper book Ure 
clufrue, where to be teckoned exclufive of ehe day of The 
inclufve., delivery; if ofa demurrer, un iſſue in law, 
the four dy are incluſive. 3 | 
Netice of ria n delivery of any paper book" wherein 
on fpecial iſſue ar ihe i joined, ined) and 2 given oh 
en ne, the back of the books if the fare be ter- 

e Hie, wards waived, and the general ifſite given, 
the notice which was given for the trial of 
the ſpecial iſſue ſhall ferve for hotice of the 
* general i-. 


Where 


in the Court of King's Bencth. 227 
"Where the plaintif upon any pleading of Notice of ris! 
the defendant tenders an iſſue, and the book # /erve for . 
is made vpCand delivered with notice of 4% weben 


trial, andthe defendant ſtrikes out the li- cg v Anse 


ter, and teturns the book with a demutrer, er. 
if judgment on the demurter be given for 
the plaintiff, the ſame notice which was given 
for the trial of the iſſue, ſhall ſerve for exe - 
cuting the writ of inquiry. Zi. 8 Geo. 1. 
But then the plaintiff ought to give notice 
of the hour and place of executing the in- 
I In al paper- books to be made up by the J / paper- 
clerk, of the paper, he ought to ſubſcribe 59-4 be names 
the name of the counſel who ſigned the “ 7 c 
pleadings, as well on the part of the plaintiff 
as of the defendant; and in all books to be 
delivered to the judges, the names of the 
counſel who figned the pleadings ought alſo 
to be ſubſeribed. Zaſter 18 Cor. 2: 


The books ought to be delivered to the 95 to Be de- 


judges four days (but for a long time the /ivorwd 12 rhe 


| 8 has been to deliver them only two ge 2 dar- 
ays) before the day appointed for the argu- e r 
ment. Ear 2 Fac. 2. Wee 
I one of the parties delivers all the pa- Party who | 
per- books, on the other party's neglectipg © 3 : 
td deliver any, the party neglecting will not * hands | 
de heard when the cauſe comes on to be 
Tbe books for the chief juſtice and ſenior Bun 1; Books 


puiſne judge ought to be delivered by the are to be deli - 


aintiff, and thoſe for the two other Judges vered. 
dy the defendant. SIS 


Q 2 | Every 


to be inſerted. 
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228 The Attojney's Pꝛactice 
Cauſes fland- Every cauſe which ſtands over for the re- 
ing over are ſolution of the court, or to be ſpoke to fur- 
3 ther in another term, ought to be entered 
= — with the clerk of the papers within ſeven days 
7 days after after the term, that a on of them may be 
tam. repared in time for the judges, and in neg- 
fea of ſo doing, not to be entered without 
leave of the court. Eaſter 1658. Anita, 
7 his rule has been diſuſed of late years. 
Whereas divers cauſes ſet down in the book 
kept by the clerk of the papers of this court 
to be argued by counſel, are frequently ad- 
journed from time to time at the inſtance of 
ſome or one of the parties in ſuch cauſes, or 
their attorney or agent, without any previous 
application or notice to the court, or by con- 
ſent at the time when they ſhould come on 
to be argued, whichoccaſions a great expence, 
and grie vous delay to the parties, and is like- 
vvwiſſe an intolerable obſtruction to the buſineſs 
Caaſe; to beſet of the court: For remedy whereof for the 
| ove thao future, it is ordered, that from and after the 
— of the laſt day of this term all ſpecial cauſes, to be 
day of argu- ſet down by the clerk of the papers of this 
ment, and ne. court to be argued, ſhall be entered at leaſt 
= my — four days excluſive of the day of argument, of 
fide eb which notice ſhall forthwith be given to the 
: attorney or agent on the other ſide; and that 
5 all ſuch cauſes ſhall be argued in the order 
Not te be ad. and courſe the ſame ſtand entered, and ſhall 
8 ale, not be adjourned to any future day by con- 
ſent or otherwiſe, unleſs the court ſhall, for 
reaſonable cauſe verified by affidavit, 
application to be made by either of the ſaid 
parties, their attorney or agent (at leaſt — 
| | : days 
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days before the day of argument) otherwiſe Cauſe re- 
order. And it is further ordered, that all ſuch dt the 


cauſes, remaining undetermined at the end © 9 dee 


of any term, ſhall, without any new entry, f ;.,» 
be continued in the book kept by the clerk baut any 


of the papers, to come on the next term in new entry. | ' 


the order and courſe the ſame ſtand. Mich. 
30 Geo. 2. 442 | I 
If the plaintiff demurs, or takes iſſue on I plaintiff 
the defendant's plea, rejoinder or rebutter, m and 
and the defendant in cafe of a demurrer joins: % 
therein, and plaintiff will not make up the imp I 
book, and enter it on record, the defendant r make up 
may make up the book, and enter it if he the paper: boot, 
pleaſes, on a rule given the ſecondary for that 2 % rg 
purpoſe. See rule Eaſter 11 W. g. ee 
hen the book is made up by the defen- 7. method of 

dant, he muſt deliver it to the plaintiff, and proceeding 
pay him for the entry of his the defendant's aber mage up 
pleadings, becauſe the plaintiff may perhaps 
enter the iſſue, as he has a right to do at any 
time before the expiration of the rule, to en- 
ter it on the part of the defendant, which 
rule ought to be ſerved on the plaintiff at the 

ſame time the book is delivered to him. If 
the plaintiff does not enter the iſſue, the de- 
fendant may at the expiration of the rule, 
and give notice of trial by proviſo; but then 
the plaintiff ought to return to the defendant 
the money he received from him for the en- 
try on 45 part. m— 

Tueſdays and Fridays in every term are Paper. days, 
called Goa Bate th becauſe the court M7® 
goes into the paper before they enter upon 


motions, 
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239 — The Attozney's'Pratties 

On ſetting Aecording to the antient uſage and prafties 
down a cauſe of this court, no cauſe is to be put in the pa- 

ee per of cauſes for argument without inſertiag 
nb rd the term and number of the roll on which, 
700l ge be in- the pleadings are entered; and therefore all 
ferted. attornies are to produce to the glerk of the 
Andrews 31. papers at the time of their ſetting down their 
cauſes, the term and number of the roll ac: 
All cauſes ſtanding for argument in the 
ſpecial paper, to come on in the fame order 
in which they are there entered, and ſo to 
continue to ſtapd, till they ſhall be argued; 
and none:te be put off, without; a previous 
ſpmecial application to the oourt. Bur. Rep. 52, 


563 N 7 
- c 1 
n " 2 * » 
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1 e 44 ; PO Ga» «+ . + # 4h 2 


Of qubat term N E general praftice, is to make up the 
an iſſue is to | 2 NF "= P oll — hi a % 
iſfue, and enter it on a roll of that term 

in which the plea was delivered, which roll 

is therefare called the plea-roll ; indeed it has 
been? held, that a plea delivered in one term 


The», 


* A ; ” „ . 
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__ * Debt on a hond, plea as to part, payment, demur- 
rer. 4. > Wee. a plea only to part, there is 3 
difcontinoance as to the refidue. But the plea appearing by 
the record to be bf the preſent Hilary term, it was held 

that the plaintiff might ſtill take judgment for the reſidus 
by ail dicit; tho it was objected that the plea was actually 
J9elivered in Michae/mas term, and ought to he ſo en- 
tered; the clerks certify ing the court, that though the 
plea, was delivered in Miebuelmas term, yet itbeing only 

a plea to enter, it might be entered as of Hiſam term. 
and ſo trick for trick. Hil. 3 Ann. B. R. Market and 
Tobnfon, Sali. 180. 1 R. Ram. 112247. 
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ch varięs in four caſes. 1. Where the 
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memorandum of a day in that term, ſubſe- 
quent to the * on which the cauſe of ac- 


tion FIG: 8 3 
8.5 6. 0-1-5 RY 
= 1 155 R ES ente! Fey ang: re ns 72 2 77 


Iſſue e 18 7 7 en Fe er” with a emo- 
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® Demurrer to a * exception, that the 
action was diſcontinued uſe the declaration was of 
Michaelmas term, and the plea-roll of Eafer term ; and 
there is no continuance from Michae/mas term to Hilary 
term, and from thepce-to-Fafter term. Sed non alloca- 
tur; becayſe by the courſe of the King's Bench they never 
enter continyances until the plea comes in, though the 


declaration was delivered four terms before. Juin. 


| am B. R. Curlewis v. Dudley, 2 R. Raym, 872. 
"+ To an aftion againt K he pleaded to the jurifdic- 
tion of the court, ang the declaration being not deli- 
yered four days before the end of the term, pleaded it, 


za abatement; and many precedents of im- Inparlexces to 
parlances to pleas in abatement; for both t | 
which kinds of imparlances ſee the ſecond 


Of Michaelmas ferm in the ſeventh year of the 
. reign of our ſovereign lord George the third, 
nom king of Great Britain, Sc. 


Middlaſer, JE it remembered, that hereto- Memorandum 
to wit, D fore, that is to ſay, in the Y „ the 
term of the Holy Trinity laſt paſt, before our “ en. 
lord the king at Weſtminſter, came A. B. by 
R. A. his attorney, and brought here into 
the court of our ſaid lord the king then there, 
his certain bill againſt C. D. being in the 


as he might by the courſe of the court, within the firſt 
four days in the ſubſequent term; and the clerk, to 
avoid the trouble of making up a poſt-roll, entered it 
with a ſpecial imparlance as of the ſubſequent term, which 
ſpoiled the plea: Apd the clerks were ordered to make 
up poſt rolls, and not to uſe theſe ſpecial imparlances, 
which Holt ch. j. ſaid were crept in of late, and were 
not known. formerly. Mich. 10 W. 3. B. R. Anony- 
anus, Salk. 367. See 2 R. Ray. 1208. 

It was reſolved that the courſe of the Ning“ 
Bench is, that although the plaintiff after a bar pleaded 
have day to reply two or three „ no mention ſhall 

e made in the roll of any imparlance or continuance. 
But otherwiſe it is of a bar there, for that ſhall contain 
the imparlance or continuance, and is in the above 
form; but no ſuch entry is made upon any replication, 
rejoinder, &'c, Wherefore they ſhall be intended, when 
they are —_— entered of record, that they were 
made in the ſame term in which the the bar, Sc. was 
pleaded ; and by conſequence the plaintiff may take ad- 
vantage of a condition contained in a deed pleaded by 
the defendant, with a profert in curia in a precedent 
term. Hymarke's caſe, 5 Rep. 75. | 
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The Attaznep's Praftiee: | - 
: caftady:of the marſhal, Ts. of 8 +: ples of 


I”. troſpaſs upon the caſe, (treſpaſs and altault, 


—_— 


fad rs; A. B. doth 


nire. 


ſwer, c. before our lor 


an Gebt, as the adtien it i) And thete are 
pledges for proſecuting, namely Jobn Dagand 
Richard Roe, which ſaid bill followeth in 
#heſes wards, ta wit, Aidd/e/tss Is wits 9 B. 
gam plains C. D. being in the euſtody, & 


| 0 ſet forth the 2 hae uerb to) 
And thereof he brings ſuit, Sc, 


{Then un a new line the imperlanee. 
And now at this day, that is tq ſay, on 


* Monday next after three weeks from the day 


af St. Miabael, (the firſt day of the term in 
which the iſſue is joined) in the ſame term, 


to which day the aforeſaid: C. N. had leaves to 


imparl to the ſaid bill, and then to an- 
4 the king at Weſt- 
Mrs comes as well the ſaid A. B. by 


- by attorney aforeſzid, a5 the {aid G. D. by 


S. his attarney, and the ſaid C. P. defends 
the wrong and injury, when, &c, and ſays, 
that (here infert the plea. to) and of this de 
puts himſelt e the fagony; a and the ſaid 

herefore let a jury 
eome thereupon before our lord the king at 
| ad en wer "er he 


SS ++ Sc 4 A — CY ow Ss as T= * * * N my 
? . 7 *> Ta 


+ The memorandum was & pacie. debiti. The de- 
claration was of a plea of annuity. 


„ beipg 
_ the miſtake of the clerk. Cartb. 354. Though the 


Words de placit. Ec. are uſually inſerted, yet. as the 
bill irfelf is afterwards ſet forth in hẽ, urg, they art 
not abſolutely neceſfary; a8 une determined in C. B. 

where, in proceedings by bill, the like memorandum js 
uſed. Fein. 5, 8 G. 2. Aalin v. Warthington, an &c. 
And in B. R. on a writ of error from G. B. Mich. 11 


G. 2. W v. Nu, Andrews 23. 


in the Court of King's Bench. 


i 22 of 2 term in lr OF iſſug is joined, n 


jag 10 9160 day 
kin either to the ſaid A. B. or to the 
we, &, D. to recognize upon their oath 


the whole truth of the premiſſes; becauſe an 


well the ſaid C. D. as the ſaid A. B. have put 


themſelves upon that jury. The ame day is 
given tg the perdes en, at oe . 


Place. 


Middleſon * it 3 that on 45 erke 
the e ſame term. 


day next after three weeks from / 
the day of St. Michael, (the fiſt day of the 
term) in this ſame term, before our lord the 


his attorney, and brings now here into the 
court of out ſaid lord the king there, his care 
tain bill againſt C. D. being in the cuſtod Fo 
(as in the other.) 

There is no imparlance 3 jo this-eaſe, but 
after your declaration you enter the ple with 
anew ling thun: 8 

And the ſeid C. D. by R. R his attorney, 
comes and defends the force and injury, when. 
Ee. and ſays, Ac. as before, 


ore the da Gay bf al; Ms hy ny 
that od vho are in ns 


king at Veſwinſer, 4. B. comes by R. A. 
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If che declaration be of above four terms Memorandum 
ſtanding, you ſay, Be it remembered, that 7 « 5 4, 


heretofore, that is to ſay, in the term of * 
Hilary in the ſeventh year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, c. before our ſaid lord 
the king at Weſtminſter, came A. B. by R. A. 
his attorney, Se. 

/ In this caſe there is an imparlance, as be- 
N 
Middleſex, 


ove four 


ms paſt. 
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Memorandum E i mmrennges that on Tusſ- 
of a bil Ta to wit. Da next after fifteen days from 
3 4) the day of St. Martin (a day after the cauſe 
*, of action accrued) in this ſame term, or in 

Michaelmas term laſt paſt, as the caſe ſhall be. 


Fight days m- Fight days excluſive is ſufficient notice of 
#ice off trial trial, and of executing a writ of inquiry in 
— all caſes whatſoever, excepting cauſes in Lon- 
don and Middleſex, where the defendant lives 
® computed, * forty computed miles and upwards from 
2 ln. London, when fourteen days notice muſt be 
7 6 % given; and excepting cauſes wherein no pro- 
2 Barnard, K. Ceedings have been had for four terms after 
B. 331. iſſue joined; in which caſe a term's notice 
muſt be given, and ſo likewiſe when by pro- 
viſo, unleſs the cauſe has been ſtayed by in- 
junction or privilege. ? 5 JETT. 
Sunday one of Sunday is to be accounted a day in theſe 
#be d. Hhotices, ſo it be not the day on which the no- 
tice was given. 
Notices and Every notice of trial, or 'of executing a 
countermands vrit of inquiry, and all countermands ought 
10 be in auri- r 
ting. to m Writing. oy : 
| Notice of trial is generally given to the de- 
fendant's attorney on the back of the iſſue, 
in this manner. Wes 


N 
1 


Judge or juſtice of aſſiſe, or niſi prius, or at 
the ſittings in London or Weſftminfler, where heve 40 miles | 


in the Court of Ming 's Bench. 237 


Take malice of trial in this cauſe for the laſt Notice of trial. 


| fitting inihis preſent Michaelmas termas 
70 Guildhall, LOI 2 


- » Your humble ſervant, 
10th Nov. 1768. | | RAR. 
attorney for the plaintiff. 


No indiftment, information or cauſe what- 7: days ne 
ſoever, ſhall be tried at ai print before any *# , 11 


where defen- 
dant lives a- 


the defendant or defendants reſide above 40 fre London. 
miles from the ſaid cities reſpectively, unleſs 
notice of trial in wh has been given at 


leaſt ten days before ſuch intended trial. 


Stat. 14 Geo. 2. c. 17. $4 


-- Incaſe any party or parties ſhall have given Siz days coun». 


ſuch notice of trial, as aforeſaid, and ſhalh**” _— £ 
not afterwards duly countermand the ſame ind aetice. 
writing, at leaſt ſix days before ſuch intended 
trial; every-ſuch-party-ſhall be obliged to pay 
unto the party or parties, to whom ſuch no- 
tice of trial ſhall have been given, as afore- 
ſaid, the like coſts and charges as if ſuch 
notice of trial had not been countermanded. 
Same ſtat. F. 5. 
No record of ziff prius ſhall be ſealed or Mus to be en- 


paſſed at the a1 prius office by the cuſtos bre- tere before re- 


cord of niſi 


vium of this court, or any clerk of the office, mew ane PF] 


before the iſſue or part of it be fairly entered 
on record, and ſuch entry and the record of 


57 


L 
4 2 


Ehe Attomey's Prater 
ni prius be firſt ſigned by the ſectndary of 
the court. Trin. 1 Fac. 2. Mich. 5 Ante. 

As to the manner of entering iſſues on re- 
Cold, e bereafter. 
| Manur of in- Thie nift prlur record is do be fogtoſitd on 
grefing the a preſs of parchment, ſtamped with a double 
— Y niſl haſf. crown ſtam 
| For e dre Rion herein, I ſhall give you 
the —— _ 1 prepared at the 50. 
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Ka before earn the king ar Weſtminkter 
bone. 5 — rm of in ibe 3 Ek 

ide reign" of our — eorge 

"the third, by the grare if God, of Great 

| — Frunce, 2 Ireland ting g., defen- 

der of re faith, corn in ING year 25 our 


Led iss. ck 22 Noll 
Middleſex, E it remembered, (as befare 
Memorandum. 0 wir. ID fol. „to we entering 


z de Whole iſhie we benin, concluding: with 
tee words, * The ſame day bt wen te che 
* parties aforeſaid-at the ſame place: and 

then enter another placirn in the: — 


0 1 * » $ 2 s$ 
* 3 „ 11, 


* ” * = F 1 
??; Ple 7 
| i of {7} 
4 £-» 3 ts 


in the Coultt of Kay's Bfhch, 


{1:3 ad no Hin 20009 il) Fistel yin 


Meg aur und- king tt Weſtiinſter 


& the term Py in die en 


of the reign of bur ſovereign. land George | 


i theonhirg, ly be grace ef Cad, if Great 
Britain, Fance — lreland ting, deſen- 


f abe gab, and in the year ol our. 


* n 2303-01 mia: 
20 4] Ws Au f 
Mi Jer,” 

1 Wit, 1 j alf by 
defemidant, of of trelpaſs upon the cafe; 
is reſpited befbrd dub lord the xing at e. 
minſter to (the next return. day aftbr che trial 


if in the country, make the furt day In dhe 


next term the day in bank) unleſs the Ring's 


right truſty and tne wilkam Dog 
hier juſtice affine eee 


WMiumfield, bi 
hold-pleab before the” —— Mall Ert 
edme on (che day uf trial, if after term dhe 


aarſt day of the ſittings) at Nmiaſter Hull 


in the faid coumy of Auidaleſto, according 
to the form of the ſtatute in ſuch caſe made 
and provided, for default of the jurors, be- 
waũſe none of them did appear; therefore let 
the ſheriff have the bodies of the ſaid ju- 
rors to make the ſaid jury between the par- 
ties aforeſaid of cheplea afereſaid-accardingly. 
The ſame day is given to the-pariſesix lone 
Ard at The fame place. 3:3 bas 
, the Dining and defendant, TED 
5 add it to the urata. 
as 8 in London, ay, at the Gnildball of «he 
F of Zonen afdre aid. 
for the alliſes, ſay, Untets"h is mat: 
Juſtices, ed to take the :a#ſiſes, for 4 
_— 
2 


Eras A. B. Phi- _ 
his attorheyzand'C. ... 


* 


y IP - . > 1+ 0/0 05 —— 
EA nA WU IE, ny —— — | 
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1 | cu aforeſaid ſhall come firſt on (the fit 
= day of the aſſiſes) at (the place where the aſ. 
. fiſes are held) in the ſaid county. * at 


4 the end of the jurata add, 
WW Le ſciendum. And be it known, that the king's writ in 
= _ this caſe upon record. was delivered to the 


under-ſheriff of the county aforeſaid on (the 
laſt day of the term) in this ſame term be- 
fore our lord the king at Vaſtminſter to be 
executed according to law at his peril. 

ane the The record being ready to be ſealed, you 
record, carry it to the nifi prius office to be ſealed, 
: where you pay 7 4. 2 the firſt eight 
„and 75. for every eight ſheets rd 

and 6 & to the ſealer. 
r By a rule ef court made in Trinity term 
m— Car. 2. no record of ni privs for trial of 
end of three any iſſue at the aſſiſes, ſhall be ſealed after the 


8 avrek after end of three weeks after any iſſuable term 
= the tm. but the actice is at preſent altered; for by 
Pracbice al 4 judge's order, for which you pay 2 5. to the 
ct a- 
reved. officer, you may have your. record ſealed at 
| any time pore n aſliſes *; | 1 6 © 
"ki 2 14410 e 14 ba: 
e 300.0] ee ” 


. died en AA 


1 dant's chriſtian name was — but the court would 
=_ | | Ny dn een 
_ Fan. 2% . 1 
| i — vitend the difiringas and jurata in the nf 
1 prius record by the plea - roll, the day of niſ prius w- 
1 aſter the day in bank. The verdiet which was for the 
1 tiff was ſet aſide, for this is not amendable; and if 
|. the judge had no authority to ty the cauſe. -7q 
4 | 11 V. 3. B. R. Child v. Harwiy, | Carth. 566. 
i Raym. 511. Salk, ” Sed wide flat. 5 Gee. 1 . 


4 + | 


oo" OR aayYw  o co Wwe hb 


Juſt. 27. 


action or ſuit in any of her maje 


any penal ſtatute, LY 


| (3.06 ORGE the third, ty the: grace of Venire. 


God of Great Britain; France and Ire- 
land: ki 
the ſheri of Middleſex greeting: We com- 
mand you, that you cauſe to come before us 
at Weſtminſter, on next after 
(ſome day of the term in which the iſſue 
was joined, and before the day of trial; if 
à country cauſe the laſt day, of the term) 
twelve F free and lawful men of the body 


of your county, (If i it be an action on a pe- 


nal ſtatute, inſtead of the body of your coun- 
ty; ſay; Of the neighbourhood: of L. (the 


place where the action is laid in the de- 


claration) in your county] each of whom has 
ten pounds by the year of lands, tenement 
or rents, at the leaſt; by whom the truth of 
the matter may be the better known, and 
who are in no wiſe of kin either to A. B. the 
plaintiff, or to C. D. defendants to make a 
certain jury of the country betweenthe parties 


defender of the faith, e. To 


—_—— 


17 


aforeſaid, of a plea of treſpaſs on the caſe, Stat. 4 W & 


* 4 « 5; , > : : + 4 1 
7 ** . 4 43. +'% * 5 3 . f "+ 
. Wo 1 . "Bi SOT % \ ih Mb. © 5 1 7 | 2 £* +, k 
r 2 — 2 1 4 SEE 
1 [4 , 


4 Rap 417. 1 «ks. a i. e. Flecbolde 9 2 
Gro, Eliz. 618. ; 
-| Every enire facias for the. rial of any iſſue in any 
"4 cburts of record at 
Mil minſter, ſhall be awarded of the body of the proper 
wy” vr 5 ſuch ifſae is triable. Stat. 48 3 Ann. 
c. 16. H. J. 

Provided that this ſhall not extend to any action upon 
Same fat, . 7. 


(as the N . becauſe a8 $ well 155 faid C. D. = c. 24. $. 
a 5 {net as 
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as che ſaid A. B. between whom the mat- 


ter in variance is, have put themſelves upon 
that jury; and have there then the names 


of the} jurors and this writ. Witgneſs Villiam 


Venire in 
ejettment by 
original. 


= your county, each of whom hath ten pounds 


are any ways related, to make a certain jury 
of the country between the parties aforeſaid, 
of a plea of treſpaſs and ejectment; becauſe 


F 


Lord Mansfield at Weſtminſter, the a 3d day 


of N in he — 1 of wy reign. 


4 


This writ is net fred, ber : only ſealed, 
for which you pay 7d. | 


' GEORGE the ad, Be. To the ſhe- 


riff of Lancaſpire greeting: We command 
you, that you cauſe to come before:uswhere- 
ſoever we ſhalt then be in England, on the 
octave of the purification of the bleſſed vir- 

in Mary, twelve free and tawful men of 


of lands, tenements or rents by the year at 
fe leaſt, by whom the truth of the matter 


y be the better known, and who neither 
to 10 4 bomas Neale the plaintiff, nor to John 
Wilding, Thomas Harriſon, Ec. defendants, 


as well the aforeſaid Thomas Neale, as the 
aforefaid Fobn Wilding, Thomas Harriſon, Ge. 
between whom the matter is in diſpute, have 
put themſelves upon that jury; and have you 
then there the names of the jurors and this 
writ. Witneſs Wiliam Lord "Mansfield at 
Weſtminſter, the twenty-third day of Jama 
: Lee. 


_—— 
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in 95 CToutt of king's Bench. 243 
Information againſt one of the ſheriffs of One of ihre. 
che city of Oelen; ſuggeſtion that the de- i a defen- 
fendant is one of the ors, and venire an venire | [ 
awarded to the other; and adjudged ro be the other. > [ 
well awarded. Curib. 2 14. | 4 Mod. 65. | | 

Skin io. 1 

If the laintif ſhould not peveret to trial Of iel by | 
within the: time he ovght by the courſe of?” Tg. | 
the court, the defendant having given a rule 

for the plaintiff to enter his iſſue, (if not al- 1 

ready entered) and the iſſue being entered, i 

may have a verire by proviſo; and proceed Wa. 

to ttial. In the vemrè by proviſo, after the = ö 

words, „have put themſelves upon that 1 Wo 

&« jury, add, * Provided always, that if _ 

&« two writs ſhall thereupon come to you, 1 

% you ſflall execute and return 1 one of | 

*« them; and have, Se. - 11 

But in Lilhis Entries, fol. 676 it is bid, 8 10 
theſe words are not to be put in the venire, : WW 
but in the L re r dealt. - Vide wn ' 
If che plaintiff — not his ifſue within Plaintiff on 
the time allowed by the rule, he ſhall 2 muſt ente: 

be nonſuited. and n defendant have his his iſſue, or be 1 

coſts. * 1 | nonſuited. Ro 4 1 
If the lion bead | in Londew or Middle- No ral to en- 

ſex, the defendant ought not to give a rule for rer ue the 
the plaintiff to enter his iſſue the ſame terme term, an. 
in which' the iſſue is joined, unleſs notice of ut notes Me 
trial hath been given; and in a countty caufe- ut 
the plaintiff is no ways bound to enter his 
iſſue the ſame term. Praxis U. B. 24. 

The plaintiff muſt enter his iſſue — What time the 
tion is in London or Middleſes, and bring the Plaintiſ has 
record i in the: office within four days after n- er bis 
R 2 tice 7* 


— — — ae — 


KCL — =? 
„ 


— 
— —.— JI ͤ— ͤ — 


— — — 
A to dnt co Ae 
— tis Daw OI — Otet on wenn db, oa - eget ns — 395 - >a a + 


r 


* . 
1:31. 1.208 


244 - The Artozney's Pratiſce”- 


tice of the rule; if in the country, before che 
continuance- day of that term. or a non-proſs 
may be ſigned and entered. - oh 
When a trial Nos trial can be had by hoopla: London 
27 _ „ ox Middleſex till default made by the plaintiff 
my oe bet. after the iſſue is entered on record, nor in 
Country cauſes till the plaintiff” hath made 
default in trying his cauſe the next aſſiſes after 
the iſſue is entered on record; and in neither 
caſe *till a rule for a trial by proviſo is en- 
| ſtered, Praxis U. B. 24. 
Netice of ſuch | Notice of trial muſt be given by the ther 
rial tobe fendant to the plaintiff in all cauſes by pro- 
8 viſo. Eaſter 1651. 
Coſts for ot If the defendant does not eee to trial 
going to trial by proviſo, according to his notice, or coun- 
& pr % termand in time, the plaintiff. thall 8 N 
coſts to be taxed. © 55 
Beth plaintiff Both plaintiff and defendant. may carry 
and d:fendant down the record at the ſame time, but the 
6m. 2p trial ſnall be on the plaintiff's record, if he 
l. enters it with the marſhal; but if he refuſes: 
I, or omits to enter it, the defendant may gro. 
cieed on his record. 


If plaintif But now the practice of trials by broviſo 


neglefts to pro. ſeems to be quite gone; for where any iſſue 


Ceed to trial, ſhall be joined in any action or ſuit at law, 


court on motion 
to give judg- and the plaintiff or plaintiffs in any ſuch: ac- 


ment as in caſe tion or fuit have or hath neglected, or ſhall 
of noxſuit. neglect to bring ſuch iſſue on to be tried ac- 
iS cording to the courſe and practice of the court, 
the judges, at any time after ſuch neglect, 

upon motion made in open court, (duę notice 
Having been given thereof) may give the like 
judgment for the defendant or defendants in 

* "OP ſuch action or 155 as in caſes of 174 

uit 


- 4 


fn the Court of King's Bench. 245 
ſoit; unleſs the judges ſhall, upon juſt cauſe Un! on ju 
and Na ds — allow e time _ = * 
or times for the trial of ſuch iſſue; and if 

the plaintiff or plaintiffs ſnall neglect to try 
ſuch iſſue within the time or times fo allowed, On ſccond neg- 
then, and. in every ſuch caſe, the judges ſhall 4%. judgment 
proceed to give ſuch judgment, as aforeſaid. ie. 
J%%% »A q 
All judgments given by virtue of this act, Such judgment 
ſhall be of the like force and effect as judg- — 3 
ments upon nonſuit, and of no other forte t vn 7.5" 
or effect. Same ſtat. 10. 2. ban, - 
Provided alſo, that the defendant or defenc De/exdant to 
dants ſhall, upon ſuch judgment, be awarded 7% Bis coffr, = 
his, her or their coſts, in any action or ſuit „, 3 
where he, ſhe or they would, upon nonſuit, 3, cue be 
be intitled to the ſame, and in no other ac; intitlad to the 
tion or ſuit whatſoever. Same ſtat. F. 3. fene. 
Ia order to apply for judgment upon this O ene 
ſtatute as in caſes of nonſuit, you mult give in order 10 4 
notice of the motion, and have an affidavit (i judgment 
of the ſtate of the proceedings and of the #77 % 9 
plaintiff's default in-proceeding to trial,” and A. 
alſo of the ſervice of the notice of the mo- 
tion; upon reading of which affidavit and 
of the entry of the iſſue on record, (which 
you muſt have brought into court for that 
purpoſe) the court will make a rule for the 
plaintiff to ſhew cauſe why the like judgment 
ſhould not be given for the defendant as in 
caſes of nonſuit. 1 % Te 0663 1 1318 735 
In an action againſt two, judgment againſt 
one by default, rule for judgment for the 
other, as in caſe of a nonſuit, purſuant to the 
above ſtatute, yet this defendant cannot have 
his coſts taxed as in caſe of a nonſuit ; be- 
„ "0 | cayſe 
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cauſe the caſe of a nonſuit does not here ex- 
iſt; for if the plaintiff be nonſuited, he muſt 


be out of court as againſt both e 


whereas he hath obtained judgment again 


one of them... Bur. Rep. 359. 
When the -wenire is returned, you make 
out a Aiſringas juratares. — — 


_ GEQRGE the third, by the grace of 
God, of Great Britain, France and Ireland 
king, defender of the faith, Sc. To the 
ſheriff of Mzdgdleſex greeting: We command 


you, that you diſtrain the ſeveral perſons 
named in the panel annexed to this writ, (an- 


Stat. 3 Geo. nex a panel with the ſame names as returned 


. e. 25.y 
6 Geo. 2. c. 


37. 
78. 


in the panel to the penire facias, with their 


additions and places of abode; but in caſes 


24 Geo. 2. c. Of trial at bar, or by a ſpecial jury, the names 
pdf the jurors muſt be inſerted as in the next 


following precedent; and in trials at bar the 
niſi prius clauſe muſt be omitted) the jury 
ſummoned in our court before us, between 
A. B. plaintiff, and C. D. by all their lands 
and chattels in your bailiwic, ſo that neither 
they, nor any one by them, lay their hands 
on them until you ſhall have further com- 
mand therein from us, and that you anſwer 
us of the iſſues thereof, ſo that you may 
have their bodies before us at Weſtminſter, 
on next after (the firſt return- 
day after the day of 1 or ng our right 
truſty and well-beloved William Lord Mans- 


Feld, our chief juſtice, aſſigned to hold pleas in 
our court before us, if he ſhall Erſt come, on 
8 (the day of trial, if after term the 
firſt day of the ſittings) at Weſtminſter Hall 
8 4a 


in the Court of 'Uſtig's Bench. 247 


in the county of Middleſex aforeſaid, accord- Stat. 13 K. 1. 
ing to the lem of the ſtatute in ſuch caſe o. - 
made and provided ; to make a certain jury 16. 
between the ſaid parties of a plea of * debt, 42 E. z. c. 11. 
(as the action is) and to hear their judgment 

of many defaults; and have there then the 

names of that jury and this writ, Witneſs 

William Lord Mansfield at Weſtminſter, the 


day of (the return of the ve- : 
vire) in the year of our reign. 
FP 7 54 Las 


If in London it muſt be thus: At the London. 
Guildhall of the city of London aforeſaid, 
If at the aſſiſes thus: Or before our ju- 4/75/.. 
ſtices aſſigned to take the aſſiſes in your coun- 
ty, if they ſhall firſt come on the 
firſt day of the aſſiſes) at- (the place where 
the aſſiſes are held) in your county, accord- 
ing tO, Se. | | 
This writ is only ſealed, for which you 
pay 7 d. and to the ſheriff, if in Middleſex, 
for the return 12 5. | | 


GEORGE the third, &c. To the ſhe- Diltrings 


. 8 . | jur. in cjec& - 
riff of Lancaſhire greeting: We command 3 


you, that you diſtrain Sir Darcy Lever of by original fa. 


Aterington, Kat, Miles Sandys of Hawkeſhead, a trial at bar, 
Eſq; &c. being the jurors ſummoned in our | 
As R 4 | court 


_ 3 4 2 FY 4 


— N 


* Diftringas de placito with a blank, omitting debiti. 
Per Curiam: It is amendable, Paſ. 4 Ann\Bullock v. 
Parſons, 2 R. Raym. 1143. Salk. 454. vide Hob. 
8 1 Breu al. 232. 1D, 4. 341. p. 6. Gro. Fac. 
528. ' 2 
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O/ grancing a Where it ſhall appear to the court, that it 
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The Attozney's Pꝛadice 


court before us at V guminſter, between Tho: 


mas Neale, plaintiff, and Joby Milding, Thor 


mas Harriſon, c. defendants, by all their 
lands and chattels in your bailiwic ; ſo that 


neither they, nor any one of them, inter- 
meddle there with until you ſhall haye another 
precept from us, and that you anſwer to us 
out of the iſſues of the ſame, ſo that you 
have their bodies before us on Saturday next 


after three weeks from the day of Eater, 


whereſoever we ſhall then be in England, to 
make a certain jury of the country between 


the parties aforeſaid of a plea of treſpaſs and 


ejectment, and to hear their judgment there- 
upon of many defaults; and have you then 
there the names of that jury and this writ. 


Witneſs William Lord Mansfield, at Weſtmin- 
ſter, the twelfth day of February in the ——- - 


year of our reign. | 
2 5 75 Lee. 


will be neceſſary that the jurors ſhould have 


the view of the meſuages, lands, or place in 


queſtion, in order to their better underſtand- 
ing the evidence, the court may order a ſpe- 
cial writ of diſtringas to iſſue, by which the 


ſheriff ſhall be commanded to have ſix out 


of the firſt twelve of the jurors named in ſuch 
writ, or ſome greater number of them, at 
the place in queſtion, ſome convenient time 
before the trial; who then and there ſhall 
have the matters in queſtion ſhewn to them 
by two perſons in the writ named to be ap- 


pointed by the court; and the ſheriff ſhall 
by ſpecial return certify, that a view hath 


been 


I—— — at 0 — 8 


in the Court ol Ring 


| been had-according to the command of the 


writ. Stat. 4 K 5 Anne, f. 16. f. 8. 


Where a view ſhall be allowed in any caſe, 


ſix of the jurors named in the pane}, or more, 


(ho ſhall be mutually conſented to by the 
parties on both ſides, or if they cannot agree, 
ſhall be named by the proper officer of the 


court, or if need be, by a judge, where the 
cauſe is depending, or by the judge before 
whom the cauſe ſhall be brought on to trial) 
ſhall have the view, and ſhall be the. firſt 


ſworn, or ſuch of them as appear on the jury 


to try the cauſe, before any drawing (by bal- 
lot) and ſo many only ſhall be drawn to be 
added to the viewers who appear, as ſhall 


make up the number of twelve. Stat. 3 


Geo. 2. c. 25. F. 14. Made perpetual by 
Stat. 6 Geo. 2. c. 37. | _ 

As the having a view was not, by either 
of theſe ſtatutes, made a matter of courſe, 
though ſuch a practice had prevailed, and 
had: been abuſed to the purpoſes of delay, the 
court thought it their duty to take care, that 


their ordering a view ſhould not obſtruct ju- 
ſtice, and prevent the cauſe from being tried 
and they reſolved not to order one any more, 


without a full examination into the propriety 


and neceſſity of it; unleſs the party praying 
it would come into ſuch terms as might pre- 


vent an unfair uſe being made of it; for all 


the judges of this court were clearly of opi- 


nion, that the act of parliament meant that a 
view ſhould not be granted, unleſs the court 
was ſatisfied that it was proper and neceſſary: 


and they thought it hetter that a cauſe ſnould 
be tried upon a view had by any ſix, or by _ 


fewer 


* 


Che Attomey's Praiſe | 
fewer than ſix, or even without any view, 
than be delayed for a great length of time. 
„ i ot a 9772 28, 
Ihe rule that was made in the fitſt inſtance 
that happened, the expedient was propoſed by 
che court, and was received with general ap- 
Probation, as is above mentioned, was drawn 
vp in the following words. 


Saturday next after 15 days of St. Hil- 
ary in the 30th year of king George the ſe- 
cond,” ?“ . 


* Pierce, Eſq; v. Earl Faulconberg and 
others. e 
„By conſent of counſel on both ſides, it 
is ordered, that there iſſue a writ of diſtringas 
juratores to be directed to the ſheriff of the 
county of Tork; in which ſhall be contained 
a clauſe commanding the ſaid ſheriff to have 
fix or more of the firſt twelve of the jurors to 
be impanelled and returned to try the iſſue 
between the parties, at the place in queſtion, 
before the time of the trial of the ſaid iſſue, 
to wit, upon, Sc. and that B. R. on the part 
of the plaintiff, and F. V. on the part of the 
defendant, ſhall attend on the ſame day and 
ſhew the matters in queſtion” to the ſaid ſix 
or more of the firſt twelve of the ſaid jurors; 
and that the expences of taking the ſaid 
view ſhall be equally born by both. parties: 
and no evidence ſhall be given, on either ſide, 
at the time of taking thereof. ? | 
And by the like conſent, it is further 
ordered, that in caſe no view ſhall be had 
or if a view ſhould be had by any of the ſaid 


gur Ors, 


. 


in the Court ok King's Bench. 
| Jurors, (Whether they ſhould happen to be 


any of the /avelve jurors who ſhall be firſt 


named in the. lad writ, or dep:) yer the 
ſaid trial ſhall proceed; and no u2jef7ion (hall 
be made on either fide, either for mant of a 


view, or that a view was not had by any of 


the twelve jurors firſt named, or for that it 
was not had by any par:icular number of the 
jurors named in the faid writ, or for want of 
a proper return to the ſaid writ”? | | 

The above recited rule was for à view 


to be had by a ſpecial jury; and was made 


abſolute at once, being conſented to by both 

arties: but during the remainder of the ſaid 
term (of Hilary 1737, ) and alſo during the 
three following terms (of Eaſter, Trinity and 
Mic haelmas '1757,) the court, upon proper 
affidavits granted like rules (mutaris mutan- 
dis) in caſes that were to be tried by common 
juries; making them only to ſhew cauſe; 
others abſolute in the firſt inſtance; but none 
without proper affidavits, Soon after, viz. 
in Trinity term 1758, they had made all theſe 


fules abſolute in the firſt inftance ; ſome.up- . 


pn affidavit; others as of courſe: ſince which 
time, they are become motions of courſe, 
without affidavit. 


The form of them is as follows. 


If che trial is to be by a ſpecial jury, the 


rule runs thus. 
lt is ordered that there iſſue a writ of 


of ;” (in the words of the firſt clauſe of the 


above recited rule between Pierce and Lord 


Faulconberg 


25 
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ä ieee and others.) The additional 
clauſe is expreſſed in theſe terms The 
Plaintiff, (or the defendant, viz. the party 

who prays the view,“) conſenting that in 
caſe no view ſhall be had; or if a view ſhall 
be had by amy of the ſaid jurors, whether they 

Tall happen to be any of the twelve jurors 
who ſhall be ff named in the ſaid writ, or 
not; yet the ſaid trial ſhall proceed; and no 
objection ſhall be made, on either ſide, on 
account thereof, or for want ef a proper re- 
turn to the ſaid writ.” 

Phe rule for a vie w, where the cauſe i is to 
be tried by a common jury, could not continue 
the ſame, Hince the balloting act (3 Geo. 2. c. 
25.) as it was Before; nor could i it be exactly 
like to that for views by ſpecial j juries, (by 

reaſon of the particular directions given by 
the 14th ſection of the balloting act: ) But it 
uſed to run much like it, only mutatis muta- 
ndis. The preſent form (/ncethat act, ) is this 

* Tt is ordered that there iſſue a writ of di- 
Atringas juratores, to be directed to the ſhe- 

riff of the county of 7. in which, ſhall be con- 
tained a clayſe commanding the ſaid ſheriff 
N. B. 235: ag to have fix or ſome greater number of the * 


| (of 3 Geo. 2.) jurors to be OY” and returned to ir] 
does not require 
them 10 be 5 fo of the 2 tæuelve. 


1 Theft — the iſſue between the parties, + who Hall be 
pr — — mutually conſented to by the ſaid parties or 
| parliament, beir agents, at the place in queſtion, be- 
feR. 14. fore the time of the trial of the ſaid iſſue, 
| to wit, upon, Sc. and that B. R. on the — 
of the — and F. W. on the part o 


defendant, 


— 
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defendant; ſhall attend on the fame day, and 
ſhew the matters in queſtion to the ſaid ſix 
or ſome. greater number of the ſaid jurors. 
who ſball be mutually 9 4 to as aforeſaid; 
and that the expences of taking the ſaid view: 
ſhall be equally born by both parties: and 
no evidence ſhall be given, on either ſide, at 
the time of taking thereof! 
The additional clauſe, now added to this 
rule, is in theſe words “ The plaintiff, 
or *.the defendant,” (the party at whoſe 
| inſtance the rule is prayed) © conſenting that 
in caſe no view- ſhall be had; or if a view 
ſhall be had by any of the jurors, whether 
they ſhall happen to be ſick, or any particular 
number of the jurors who ſpall be ſo mutually\ 
conſented to as aforeſaid ; yet the ſaid trial 
ſhall proceed; and no , objection ſhall: be 
made, on either ſide, on account thereof, or. 
for want of a proper return to the ſaid writ.” 
Wedneſday next after three weeks of the Holy 
Trinity in the ſeventh year of king George 


- 


 Gape and I T is ordered, that there iſſue a Rule for a 
Smith. I writ of diſtringas juratores to be 2%; 
directed to the ſheriff of the county of Eſex, 
and containing a clauſe commanding the ſaid: | 
ſheriff-to cauſe ſix or more of the jury impa- 
nelled and returned to try the iſſue between the 
parties, whom the ſaid parties ſhall mutually 
chooſe, to take a view of the place in queſtion 
before the day of the trial of the ſaid iſſue, to 
wit, on Hedneſday the ninth day of July next; 
and by conſent of both parties, it is further 
=. crdered 


in the Caurt of Ring's. Bench. 2:5 
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Fo The Attozney's 4 Sie# | 
ordered that Richar4 Gallop, yeoman, on the 
part of the plaintiff, and Simpſon Bullmore, 

pyeoman, on che part of the defendant, ſhall 
attend the fame day, and ſhew'the ſaid place 

to ſuch of the jury as Thall be fo choſe to 

view the fame; and that thie expences of the 

ſaid view ſhall be equally born by both 

| Pens and no evidence on either ſide: ſhall 
given at the time of taking the ſaid-view. 

Upon the motion ee et ee e 

of Mr. Marſo. By the court. 


ilringas jur. GEORGE che third, by the grace of 
king, defender of the faith}-&e, To the 
ſheriff of Sud», greeting: We command you, 
that you diſtrain the ſeveral per ſons named in 
the panel annexed to this writ, the jury ſum- 
moned in our court before us between A. B. 
eee. and C. D. defendant, by all their 
nds and chattels in your bailiwic; ſo that 
neither they, nor any one by them, inter- 
meddle there with until you ſhall have another 
recept thereon from us; and that you an- 
ſwer to us of the iſſues of the ſame, ſo, that 
you may have their bodies before us at Maſt- 
minſter on Medueſday after the morrow of A. 
Souls, or before our juſtices aſſigned to take 
the aſſizes in your county, if they ſhall-firſt 
come, on Monday the ſecond of September, 

at Horſbam in your county, according to the 
form of the ſtatute in ſuck: caſe: lateſy . made 
and provided, to make 2 pertain jury of the 
country between the parties aforeſaid, - of a 
plea of trepaſs, and to hear their judgment 
thereupon of many defaults. And in the 
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in the Court ot Kings Bench. 255 
mean time, according to the form. af the ſta: 
tutte in och ebe lately made and provided, 
we command you, that you have ſix of the 
firſt twelve of the ſaid jurors, or any greater 
pumber of them, at the place in queſtion 
upon the twentieth day of Auguſ next enſu- 
ing. who then ſhall have view of the faid 
place in the preſence of F. A4. on the behalf 
of the plaintiff, and M. F. on the behalf of 
the defendant, appointed by our court before 
vs, to ſhew the ſaid place to the faid jurors 
and that in what manner you ſhall execute this 
our precept, you; make return tus at Vg 
minſter, and to our juſtiees at the ſaid aſſiſes, - 
remitting to us this our writ. Witneſs, Sc. 
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And in the mean time, accord ing to the Auotber. 
form af the ſtatute in this caſe lately made 
and provided, we further command you, that 
you cauſe ſix of the firſt twelve of the ſaid 
jurors impanelled and returned to try the iſſue 
Joined between the faid parties, or as many 
more of them as: you ſhall think fit, to take 
a view of the place in queſtion an the. 
day of, Sc. and that the ſaid jurors meet 
on the ſame day at the houſe of E. F. (as in 
the rule for the view) in your county, and 
proceed from thence to view the faid place, 
n the preſence of G. H. on the 7 of the 
Plaintiff, and J. K. on the part of the defen- 
dant, appointed by our court before us to 
ſhew the ſaid place to ſuch of the ſaid jurors 
as ſhall come to view the ſame; and that you 
make appear to us at M eſtminſten on the ſaid 
next after in what 1 
| | ſhall 


Another, 


7 


my have executed this our Precept; Nan 


| —.— to the · form of the ſtatute in ſuch 


| Gallop, yeoman, on the part of the plaintiff, 
of the defendant, appointed by our court be- 


and the names of the laid * en 


E der — £4 | 


49 the febpame — to:the. court ; and tho 
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Ge.” you have n Wars tus _ Wirneſs | 


We Wand you; 5 in the na 
caſe lately made and provided, you have'ſix 
or more of the ſaid jurors, whom the = 
John Cape and James Smith ſhall mutual 

chooſe, at the place in queſtion on the ninth 
day of Fuly nexrenſuing, who ſhall then have 
view of the ſame in the preſence of Richard 


and Simpſon Bullmore, yeoman, on the part 


fore us to ſhew the ſaid place to the ſaid ju- 
rots; and that you return to us at Weſtminſter 
on the day aforeſaid, and to out juſtices at 
the aſſiſes aforeſaid, in what manner you ſhall 
execute this our writ, ſending to us this writ 


fp: 28,7 
If thets be occaſion, you make 0 out 2 . 


- GEORGE 


_—y 2. a. —_— &. 


- 


If ee eee Wü pee eee need; it ö 
*. foundation for an attachment, the diſobedience 


an action may be brought on the ſtatute of Elizabeth, 
yet that is a more dilatory method and more difficult fo 
proceed in, which encourages witneſſes not attending 
frequently upon trials at which they are fubpcena'd to 
: appear and give evidence, and therefore the rule for an 
attachment in this caſe was made abſdlute. Tris. 2 Geo: 
2. Nyat v. Winkford, 2 L. Raym. 1528. 2 Stra. 8 10. 
Barnard, K. B. 45. | 


_in te E 


"Ex0R GE 9 third; by the grace of Sobpœna fa 
od, of Great Britain, France and Ireland witneſs. 
king, defender of the faith; Sc. To A. B. | | 
C. B. E. F. G. H. (you may put in four wit? 
neſſes) greeting: We command you: that all 
and fingulat buſineſſes and excuſes being laid 
aſide, you and every one of you be in yotr - 
proper perfons before our right trofty. and 
well-beloved' William Lord Mansfield, - our 
chief Juſtice aſſigned to hold pleas in our 
eourt before us F at Meſtminſter Hall in the f Var the, 
eounty of Middleſex, on te day of e . 
next (the day of the trial) to teſtify all and ia He 
£ fingular what you, or either of you, know to take the af- 
in a certain action now pending undetermined” s in the 


in our court before us, between J. X. plain- 252 | eons 
in London 


paſs on the Eaſe (as the action is) and at tha 
day to be tried by a jury of the country; and 
this you, or any of you, are by i means to 
dmit, under the penalty upon each of you, 
of one hundred pounds. Witneſs Williani 
Lord Mansfield at Weſtminſter, the 
day of (a day in term before the tial 
a0 * in the year of our reign. 
Tee. 


hall, London. 


| Madlen A Sub pœna to teſtify for A. B. Aprdkeipe fo# 


3 

"46 wit. plaintiff againſt C. D. de ge ogice, 
fendant, of a plea of treſpaſs upon the caſe: 

, K. R. attorney, 

; Fuly 1768. 

0 

n > You pay . ſigning this writ 18. 8 d. 
e 7 


You 


5 Fi - 
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üff; and L. M. defetidant; of a plea of ttef. , 775 + Gas 
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ticket, 


4 ſabpœna 


third, king of Great Britain, Cc. in the year 


."Thr Attoztry's Prattlce. = 


You muſt take out a ticket for each witneſy 


do the following purport. 


To Mr. Benjamin Parker, 821165 Ft 
virtue of a writ of ſubpæna to you di- 
rected, and herewith ſhewn unto you, 
you are commanded perſonally to be and ap- 
ear before the right honourable illiam Lord 


- 


Mansfeld, lord chief juſtice of his majeſty's 


court of King*s Bench, on Monday the fif- 
teenth day of Fuly inſtant by eight of the 
clock in the forenoon of the ſame day, at 


Weſtminſter Hall in the county of Middleſex, 


to teſtify the truth according to your know- 


ledge, in acertain cauſe now depending, and 


there to be tried between Morgan Edwards, 


. Eſq; plaintiff, and Griffb Roberts, defendant, 


in a plea of treſpaſs on the caſe, on the part 
of the defendant ;. and hereof you are not to 
fail, upon pain of one hundred pounds. Da- 


ted the tenth day of Fuly in the year 


of the reign of our ſovereign lord George the 


of our lord 1768. 
F. S. attorney * 8. Ys 
for the de- By the court. 


-IF any of che witneſſes ſhould be in pr 


| fon, you may have a habeas corpus ad 


candum 


fn the Court of King's Bent. 2830 


GEORGE the third, by the grace of“ Habeas cbr- 
God, of Great Britgin, France and Ireland pus ad tettifi 
kings defender of the faith, Sc. To the PO Inna? 
warden of our priſon of the Fleet greeting; 

We command you, that you have the body of 
E. F. detained in out priſon under your cu- 
ſtody as it is ſaid, by what ſde ver name he may . 
be known in the ſame; under fafe and ſecure 

conduct, before our right truſty and well be- 

loved William Lord Mansfeld our chief 2 

ſtice, aſſigned to hold pleas in our coutt be- 

fore us, at Weſtminſter Hall in the county of 
| Middleſex;,on the day of (the 
day of the trial) at O clock in the 

noon of the ſame day, there to teſtify the 

truth of his knowledge in a certain cauſe now 

depending in our court before us, and then 

and there to be tried between A. B. plaintiff, 

and C. D. defendant, in a plea of treſpaſs on 

the caſe, and then immediately after the ſaid 


">. 54 &* 7: 
os. 
y 3 * 0 8 X 
1 


1 


. * A general rule was made hy the court, that no ha- 

| Bea. A candum) of either ſide, civil or crown, 

ſhould. be granted without an affidavit that they are ma- 
Arent Mitch. ꝙ Ges. 1. B. R. The Kirg þ 

inſt Layer, Forteſc. Rep. 396. And in this caſe Eyre 

= juſt. ſaid, he never els eek in a civil caſe at his 

. chambers witheyt. an affidavit; and agreed, a judge 

| might grant one at his chambers on an affidavit, and in 

à Civil caſe ſaid, that ſometimes they give ſecurity. Nera: 

this affidavit muſt he made by the party plaintiff, or de- 

fendunt applying for the Habart cor; and ſo it is on an 

application io put off a trial upon affi da vit of the abſence 

l of a material witneſs; This affidavit muſt be made by 
A the defendant, for no one elſe can juſtly ſwear chat the 
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36% Che Attoziep's Pyaltice -! 


5 = - F. ſhall have then and there given his fell. 
m-onpy before the ſaid chief juſtice, to return 
b the ſaid E. F. to our ſaid priſon, under ſafe 
and ſecure conduct; and have um en 

ie re pe 6 Ge. WEL 5 * 

p43 LN 


* If a INN W beyond ſea, ſo that 
— þ he cannot be had at * trial, he may by 
interrogatories rule of court be examined before one of the 
before cjucke. judges of the court upon interrogatories, but 

notice of the time of the examination muſt be 

iven to the attorney on the other ſide, who 
| ſhall be at liberty alſo to croſs-examine him, 
and the depoſitions ſo taken may be read as 
[wan at the * | 


i 


— 


8 rel ; * 


=; be form of the interrogatories. 3 


ſtered to E. F. a witneſs to be 
produced, ſworn and examined 
on the part and behalf of A. B. 
plaintiff, againſt C. D. defen- 
dant, before Sir Michael Foſ- 
ter, knt. one of his majeſty's 
| | Juſtices of the court of King's 
Bencb, purſuant to a rule of the 
. ſaid court, made on 41 855 
| next after the morrow 
Martin in the ſeventh: J of 
Xing * the third. 


a. r to be edmint- | 


2 


in the Coitt of king's Btneh. ,\ 
Le? 9 "50 light} 4 * N 7 
Imprimis, Do Pe FER ties plain "4 
tiff and — in the title 22 inter- EIN 
atories named, or either, and Wich of © 
them, and ho long have'you known them, 
either, and which of them? Declare. 120 
Second tem; Was you in the year, c. 
for (aſking the witneſs ſuch proper queſtions 
relating to the matter in Lr as | he is Car 
youu of ar ) 2 


-, 


ries for the $ſtered on the behalf of the de- 
defendant. fendant to E. F. a witneſs: to be 
W een (as ere. \ 


Interrogato- j== to be RY 


2 


Tbeſe interrogatories muſt be ggned by 
. and after the witneſs is examined by 
both parties, the judge's clerk will deliver 
out copies of the depoſitions. | | 
In every cauſe to be tried before the judges On circuit / 
in their reſpective circuits, the writ and re- brit and re- 
cord' ſhall be entered together, and no record cr 2 be en- 1% 
ſhall be received without the writ, Tri rin. 10/74 Pagetber. 48 
& 11 Geo. 2 | 1 
No writ and record of i Prius ſhall by Te be emterid \ + 
| roceivels at the aſſiſes in any county in Eng- before frft fit. $3 
land, unleſs they ſhall be delivered to and en- g e com- I 
tered with the marſhal, before the firſt ſitting H 4 7" 
of the court after the commiſſion-day, ex- except in York Fi 
cept in the counties of York and Norfolk; and a x 
there the writs and records ſhall be delivered 
to and entered with the marſhal before the + 
firſt ſitting of the court on the ſecond day af- 
| 115 85 F en 1 ſhall 
FOE not 


via in order in tlie order in which it is ſo entered, with- 


don be day 


262 Cree 


Cauſe tobe not be received. Every cauſe ſhall be tried 


wh 8 out any preference or delay, unleſs: it ſhall 

: e. be made Out to the ſatisfaction of the judge 

— ñ 2 
convenient ſa to do, Who e - 

make ſuch order for the trial of cable, 

| 1 ante hin ſhall ſeem guſt Hit. 14 


8 A liſt of the cuſs em fo) 3 


as entered te aforeſaid, ſhall be made by the marſhal, — 
be fixed eg. forthwith fixed up in ſore publick place in 
the nf pris court, there to remain during the 
whole time of the aſũſes. Sam rule. 
# Per Holt ch. j. Where a tradeſman brings 
an action, his books are not evidence for him; 
yet if the defendant deſires that the books 
may be produced, and the plaintiff refuſes, 

his cauſe is very ſuſpicious. Comb. 261. 
Iz London r If your cauſe is to be tried in London or 
Middleſex Afidgleſex within the term, it muſt be entered 
2227 in che judgeꝰs bock two days before the ſit- 
00 2 : ye ge for which notice of trial is ry other- 


ts Middleſex - No record 55 ui prius will be "SLY at 


record to be any ſitting after term in Middleſex, unleſs the 


erat fame ſhall be delivered to and entered with 


entered 


after the marſhal within two 8 deut the lat 
ieee uy of every dem. L200 2 


e Lon No record of nif Prins 1 will Th cd at 
sf any fitting after term in London, unleſs the 
fore 1% 93 fame ſhall be delivered to and entered with 


9 the marſhal the day before the day to which 
"adjourned. the in London ſhall be firſt as 
1 


And every cauſe to be tried at 27% prius in Cauſes to be 
London and Middleſex, ſhall be tried in the tried as en- 
order in which it is entered, (beginning with ng unleſs, 
remanets) unleſs ic ſhall be made out to the 8 ; 
ſatisfaction of the judge of iff prius in open | 
court, that there is reaſonable cauſe to the 
_ contrary, who thereupon will make ſuch or- 
der for the trial of the cauſe ſo put off, as to 
him ſhall ſeem juſt. Notice given by the 
clerk of i, prius, Mich. 17 Geo. 2. 

You pay for entering a cauſe 113. 8 d. viz. 
chief juſtice 65. 8d. marſhal 4s. eryer 15. 


- - 


If the cauſe is to be tried at the ſittings af- 4 firings af 


ter term, no ne recipiatur can be entered until ter term no ne. 


after proclamation made by the order of the * 
chief Juſtice for the attornies to bring in their 977 , 
records; and then if the record be not brought 


' - , 7 0 


in, a ne recipiatur may be entered. - 


If che plaintiff be hindered from trying Plainif ln. 
his cauſe By the defendant's entering a nt re- 4ered tial 


cipiatur, the plaintiff may try it the next ty ne recipis- 
fitting, if in gal or Milllſee, upon . £24 a7 
giving notice to the defendant or his attor- : fitting on 
ney on the day of the fitting, on which it rice. | 
ſhould have been tried, before the riſing of 

the court. Mich, 4 Ame. o 
In like manner, if notice of trial be given A. be may if 
for a day certain in London or Middleſex, and not ready at 


the plaintiff is not ready on that day to pro. f 


ſitting, upon giving like notice, as where a 
us recipiatur is entered by defendant. 


ceed to trial, the cauſe may be tried the next ,;,.- . 


But in either caſe, if the cauſe be not tried JF we rricd ar 


at ſuch next fitting. notice is to be given as. af. /rring, 

at firſt, unleſs it be made a femanet, when 4 #2 4 

new notice of trial is never given, but the %% % & 
F | 9 4 _ defendant remanet, | 


Nr « . — 
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4" *_ juries; and the 


4264 Cbe Attozney's Pune 
5 * is hound to attend ?till the N iS 

tried. Vide 2 Str. 1119. Notice to be 

. | continued. but once. $ 
Two days no-. Two; days notice of a. counter mand of 


bi of counter- trial is ſufficient, unleſs it be of a trial to be 


ou, e bad at the aſſiſes, and the countermand is 
given to the agent in town; in which caſe it 
ought to be foyr days before the commiſſion- 
958 But the days muſt be reckoned exclu- 
ive: for a countermand on the 16th, the 
aſſizes being on the 1 Nb. is bad. 2 Sir. 849. 85 
Sre-eg vige antes, fol. 

Tr plaintiff If che plaintiff does not. proceed to rial, 
er counter- or. countermand in time, the defendant, « on. 
mand, — affidayit of attendance and neceſſary. expences, 
55 a. ? ſhall have his colts to be. raxed by the ſecon- 


ar 
Trial not EIA W the plaiprif ; gives notice, but does not 


eil for net pay= proceed to trial, whereby coſts are taxed. for 


far — 5 the defendant, and afterwards gives freſh no- 


8 tice, (perhaps with deſign to put the defen- 


mer none. dant to further coſts) yet the court will not 


1 Sid. 279. ſlay the trial till the firſt coſts are paid, (ex- 


Andr. 17. cept in ejectment) becauſe the 1 has 1 


* 8 — remedy for them; and if the 7 ſhould 
697. 1 not try the cauſe purſuant to his econd no- 


tice, the defendant will a ain have colts, and | 
the like remedy. to obtain them... 3 


Trials at * All iſſues to be tried af the bar are tO be 


bj ſpecial ju: tried by a ſpecial 3 jury ſtruck by the ſccond- 
-—_ Which. is in this manner; The ſheriff at- 
Cate <p ends the ſecondary. with the e book or liſt of 
ial jury, - freebolders, or perſons qualified to ſerve.on 
he fecondary, i in the preſence of 

the attotnies of both parties, names thereout 
fo eren of which twelye are firuck out 
21 | 'on 


Ls+ 4 


— 


<a 


FI F 
1 
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—— — SP, wn 5 mo 
rr 


remaining twenty-four: 


by the ſheriff to iry the 
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dial jury, the ſecondary on behalf of the b. 


55 _ 1 Mod. Ca. Lau 


2. C. 25. f. 18, 16, 17. | Mich. N Ge. . 14 
B. R. The King againſt os r Wi 
kde ſecondary. and under-ſheriff had for- 4 tbe charge. 
merly each a guinea a ſide from plaintiff. and 21% party | 
defendant; but now by act of 3 Ges. 3. c. gag for © 
| Na. Er. , ſhecial ju. 
25. the whole charge of ſtriking the ſpecial Andr. 51, 53. 
Jury lies on the party apply ing for it. 2 Stra. 1080. 
A trial at bar is ſeldom allowed by the No tial ar 
court to be in an? iſſuable term, unleſs the — 
crown is actually concerned in intereſt. ebf. 
rt M r ., 


„ Fa Me. . Nn 5 144 * 604 „ 6 . o 
Every trial at bar, where the proceedin, 8 — 76 
are by original, muſt be on the quarto die muſt 15 on tler 


1 , 4 y IE. : 7 ; tm — — ? 
1 2 s 


„ ; yo 


GR | | 
Arg. A ſecond rule cannot be made for a trial at 
bar between the ſame parties in the ſame term, nor can 
it be in an iſſuable term. Paſch. 4 Geo. 2. B. R. Fitæ- 
Gibb. 267. But on a motion for a trial at bar the next 
term, though an iſſuable one, the court ſaid; that the lord 
chancellor had declared to them, that if the court could 
not diſpenſe with their rule againſt trying cauſes at the 
bar in an iſſuable term, he muſt and would decree the 
iſſue againſt the defendant pro confeffo ; and upon that 
they ſaid they would diſpenſe with it, and accordin 
did. © Mich. 4 Geo. 2. B. R. 1 Bernard 37. 
„ 5 cat neee 


* 


266 The FONT 
i the venire be returnable on the dive or 
tri, being the” 18th of arti the 


\& vile antea diftringas, fol. 
Do vie. The day of the trial at bar is any 
at bar io be ae the court ; but yet the plainti is 
_— at liberty ts thuntetmind his notice of trial, 
9 ay and to pteyent the cauſe being tried on that 
conntermand. day, which if he does, it cannot afterwards 
be brought to trial, unleſs ſome day be ap- 
pointed again by the court. 

rec bat, . F After a trial at bar no new trial ſhall be 
725 grußtecd id any cauſe; unleſs it appeats that 
wal . there bas becht ſotns corruption er miſde- 
eee, meanor il t the jury, "Mich. 11 1. 3. B. R 
0 contra. e v; Purtel, Curib. 50 | 
1 hen tlie trial is over in Lindon or Mid- 
dleſex, the affociate delivers 1 the record 

* "Ho and you ingroſs the poſtra' on 
the back of the record. At the aſſiſes the 
aſſociate keeps the record till the next term, | 
and indorfes the Fd 
Polen 3 the: Afterwards, that is to fy, on the Gay and 
» at the place within contained, before William 
voa ef fe: Lord Mansfield, the chief juſtice within writ- 
=. * * 60G ed un- 


"RE, | ? A 3 
{ ” ? 79% WF £2 $ "3 i is 2 Lo £37 * 
4 bs , : 


LY 


193 2.0 
+ 1 a wial at TW tho che EDD e with 
the verdict, a new trial denied z and ſaid, it had never. 
been done here hat upon iſſues ont of chancery, which 
being only to ſatisfy the conſcience of the ah chancellor, 
are not friddi juris. 1 R. Raym, . Salk. 648. 
Ooh. 30%. Holt 702. Salk, 550. Fareſl. 70, 121, 156. 8 


* 265,266, 
cauſe cannot be tried at bar where he aQion i is laid 
in London, by reaſon of their charter. 2 Salk. 644. 


- 


fn the Court of King's Bench. 


tothe ſaid: chief juſtice, by force of the ſta- 


tute in that caſe made and provided, the with- 


in named A. B. (the plaintiff) came by his at- 


torney within contained, and the within na- 


— 
* 


% 


med C. D. (che defendant) although ſolemnly Defendant 


Therefore. let the jurors of the jury within 


mentioned be taken againſt him by default; 
and the jurors of that jury being ſummoned 
came, who to ſay the truth of the within con- 


tents, being choſen tried and ſworn, ſay upon 


their oath, chatithe within menden writing, 


obligatory is the deed of the within 


demanded came not, but made default. makes defaute, 


C. D. as che within written A. B. has within 


declared againſt him; and they aſſeſs the da- 
mages of the within named A. B. by occa- 
ſion of the detaining the within written debt, 
over and above his coſts and charges by him 
about his ſuit in this behalf expended, to 
twelve pence, and for thoſe coſts and charges 


After wards, on the day and at che place podea af the 
within contained before Sir E. V. knt. one of Hen. | 


the juſtices of our lord the king of the bench, 


| and S. S. S. eſq ; one of the barons of the Ex- 


ehequer of our ſaid lord the king, juſtices of 


our ſaid lord the king aſſigned to take the 


aſſiſes in the county of the city of York, ac- 


cording to the form of the ſtatute, c. the 
e named A. B. (che plaintiff) came by, - 


. Afterwards, on the day and at the place Where one of 
within contained before Sir M. F. knt. one of the judges does 
the juſtices of our lord the king of the bench, e lo che 
and FE. S. eſq; to the ſaid Sir M. F. and Sir He. 


. P. knt, chief baron of the Exchequer of 
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263 The Attomey's Pꝛasicre 
our ſaid lord the king, juſtices of our ſaid lord 
the king, aſſigned to take the aſſiſes in the 
county of Cornwal, by form of the ſtatute, 
Sc. in ork behalf ade de the preſence: of 
the ſaid Sir T. P. not being expected, by vir- 

a W uh tue of the-writ:of our ſaid lord the king of / 

| " N Se. the within named 4. B. came 
7. C. nit Wt 161 


Fer plaintiff Say, That the within named C. D: doth 
8 owe to the within named A. B. the 5001. 


within mentioned, in manner and form as 
the ſaid A. B. within ene _ 
and afſeſs, Ec. fas the laſt.] 

For the 2 Say, That the within N C. D. di un- 


_ &f on non al- dertake * in manner and form as the within 


fuwplit.. named A. B. within complains againſt him, 
and they aſſeſs the damages of the ſaid A. B. 
by occaſion of the not performing the within 
mentioned promiſes and undertakings, over 


and above his coſts, &c. at ſupra. 


E plaintiff Say upon their oath, That the ichin na- 


3 med C. D. is guilty of the premiſſes within 
laid to his charge in manner and form as the 
ſaid A. B. within complains againſt him, and 
they aſſeſs the damages of the ſaid” H. B. by 
occaſion thereof, over and above, &c. 

For plaintiff Say upon their oath, That the ſaid Catbe- 

en ifue of . rine Franklin has, and on the day of exbibit- 

wr _ ing the bill of the within written R. 7 to wit, 
on the tenth day of April in the year 
of the reign of our ſovereign lord the preſent 
PT had e __ and. Las which 


were 


* * } = 
> 14 „* c 1 


i* 


„ 


1 
7 2 l 8 
. Ls — 2 wk = * * — 


? ” Verdict that & 40 defendant aſſumed nd 6. l 
without ſaying to whom, good. Ney 83. | 


in the Court of Wing's Bench. 269 
were of the ſaid” Richard Franklin at the time 
of his death, in her hands, to be admihi- 
ſtered, to the value of the debt within ſpe- 
cified, whereby the ſaid F. R. might have 
been ſatisfied of his ſaid debt, to wit, alt 
Marlborough within written, in the county 
aforeſaid; and they aſſeſs the damages of the 
ſaid J. R by occaſion thereof, over and above 
his coſts and charges by him about his ſuit 
in this behalf expended, to and for | 
theſe coſts and charges to 4b . = 
Say upon their oath, That the ſaid Charles For plain 
Trubſhawt is guilty of the treſpaſs and ejec̃t - Jeans. 
ment within written, in manner and form as 
the ſaid William within complains thereof : 
againſt him; and they aſſeſs the damages of 
the ſaid William by occaſion thereof, over and 
,, oO HTO = 
As to the treſpaſs and ejectment of one I gerne, 
moiety of the within written renements, they 37% 4 
ſay upon their oath, that the ſaid C. D. is 477 7,504 
guilty thereof, as the ſaid A. B. within com- . 
Plains thereof againſt him; and they aſſeſs; 
(vide antea) and as to the treſpaſs and eject- 
ment of the other moiety of the tenements 
within written, the ſaid jurors ſay upon their 
oath, that the ſaid C. D. is not guilty thereof, 
as the ſaid A. B. has within by pleading al- 
legen n d 88 
Say upon their oath, that the ſaid Thomas For plaineiff - 
within ſix years next before the within written en non a. 
day of exhibiting the within ſpecified' bill of ſumpft infra 
the ſaid Edward, to wit, on the within writ- ©* anno. 
ten firſt day of April in the year of 
the reign of our ſovereign lord George the 
third, now king of Great Britain, &c. in 
oo POM 
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27 Cbe Attomey's Prattice - 
; the vichin written declaration ſpecified, un- 
eee in manner ad frm a3 the fd 2 


ward has within al 
— by replying lledged 3 and 


they 
r And the jurors of that jury eie uns- 
. moned came, who to ſay the truth of the 
within contents were choſen, tried and ſworn, 
and after evidence being given to them of 
and upon the iſſue within contained, went 


from the bar of this court to diſcourſe of their 


Verdict of and upon the premiſſes; and after 

the ſaid jury had had difcourſed and agreed a- 

mong themſelves, they came back to the ſaid 

bar to give their verdict in this behalf; upon 

which the ſaid Thomas Meffiter being ſolemnly 

demanded came not, nor did he further pro- 

Lecute bis ſaid bill agaioſt the faid Thomas 
Therefore, c. 

For the defendant's damages, according to 

the form of the ſtatute, to 54. 100. 

Ferer with- Were choſe, tried and ſworn, upon which 

fr axon. for certain cauſes moving as well the ſaid chief 

juſtice as the parties, E. F. one of the jurors 

of the ſaid jury was withdrawn from the pa- 

nel, and the reſidue of the jurors of that jury 

were intirely diſcharged from giving any 


verdict of and upon the within written pre· 


: miſſes, Sc. 
For the defi Say upon their oath, That the faid 7 homas 
— — my King and Obadiab Reynolds are in no wiſe guil- 
Haſs. ty of the treſpaſs in the declaration within 
ſpecified, as the ſaid Thomas and Obadiab 
bave by their e 2 1 OY 
ene Gr. We 


i E 


a , TELL 


en 23 2.260 


in — ilng's Bench. 231 


Say upon their oath, That the ſaid Ed. Fer che agen. 
ware did ne not, at any time within fix years, 4 i f. 
next before the ſuing out the ſaid; writ, br real gg. 2 
4 3 the bouſe of the ſaid Thomas nor nitations 

ma away the gogds and, chatte 
the ſaid Thomas 5 con- 
EY pl the . has .w 

pleading edged, Wc. 

Say upon their cath, That the ſeid 24. For the defer 
ward, at the time of exhibiting the bill of az: en plene 
the ſaid Robert within ſpecified, had fully ad- adminiſtravit. 
miniſtered all the goods and chattels which 

were of the ſaid > wag. the-time of his 

death, in his hands to be, adminiſtered; and 

that he the ſaid Edward has not, nor on the 

day of exhibiting the within ſpecified bill, 

or at any time afterwards, had any goods or 

chattels which were of the ſaid Thomas at the 

time of his death, in his bands to be admi- 

niſtered, wherewith he' was able to pay the 

debt within ſpecified, or any part thereof, 

to the ſaid Robert, as he in bar of the fad 
Robert has within by pleading alledged., _ | 


— 


Sey upon their cath, That dhe Hd C. N 7. . plates 


on the day, c. had divers goods and i in piene 
chattels, which were of the within named d 
L. K. at the time of his death, in his hands 
to be adminiſtered, to the value of, Cc. 
whereof he might have ſatisfied the ſaid A. g. 
. the within written debt, as the. ſaid: A B, 
within by replying bas alledged, and they af- 
ſefs, &c, - 
Say upon their oath, That has: within na- For defendant. 


med William: Bulkly, the teſtator, did. not in executor, that 
his life- time undertake in manner and form 1 = fe 


as 800 wa William has within declared. 
Aſterwarck, 
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272 Ebe Aittoptiey's pan 
Poltea on a Pk FPD: 6: on the day and at the as 
aun. Within contained before William lord Mans“ 
Fall, chief juſtice within named, and —— 
. - Rebley, gentleman, aſſociate to bim by form 
of the ſtatute in that caſe made and provided, 


cometh as well the within named S. W. (the 


2 ere as the within written J. M. (the de- 
fengapt) by their attornies within mentioned, 
And certain of the jurors of the j Jury whereof 
mention is within made; to wit, J. T. Sc. 
being dtawn by ballot, according to the form 
of the ſtatute, Sc. and being called over 
likewiſe come, who to ſpeak the truth of the 
matters within contained, being elected, tried 
and ſworn, conferred together about giving 
their verdict; and having conferred together, 
were agreed to give their verdict: Where- 
upon the ſaid S. W. although ſolemnly called 
cometh not, nor hath he further proſecuted 
his writ within mentioned . the a 
J. M. Therefore, Scr. 
For the plain- Say upon their oath, - That A aldi na- 
riff in trdaſs med C. Di is guilty of the within written tref- 
* W fas and aſſau] t, as the ſaid A. B. within « com- 


dnt, fur af manner 2 1 en as the: ſaid. A. B. within 


mages of the ſaid A. B. by occaſion thereof, 
over and above his coſts and charges by him 
* > about his ſuit in this behalf expended; to 10ʃ0. 
| and for thoſe coſts and charges to 405. and 
as to the reſidue of their promiſes and under. 


ig“ in the" aid” declaration alſo within 
05 22 2 | mentioned, 


complains againſt him, and they aſſeſs the da- 


2 =. S 1238838 1 e 


a... re 


Mentioned, the faid Jones forthe upon theis 
ſaid oath ſay, That thefaid C. D. did not un- 
ktertake in manner and form as the ſaid C. B. 
within by „ ene himſelf has allcdged. | 
Therefore, Ge. nien 


Say upon their ark; that the faid R. F. One 2 


is guilt Ea within written, as the 8 i= ro 
f 4 5 within 3 thereof againſt * ene 
kim, and they aſſeſi damages, St. And the 
ſgid jury furtker upon their ſaid. oath ſay, 
that the ſaid F. and . ate not guilty of that 
aſs, as the ſaid J. and V. within by plead- 
ing for themſelves have altedyed.” Therefore, 


Sc. ; 


the ſaid A. B. and the ſaid 7. and W. within ues in 2/auic 
joined, they ſay upon their oath; That the , I. Hen. 
ſaid F. and 2 are guilty of the treſpaſs, aſ-— 

fault and impriſonment within written, as the 

ſaid A. B. within complaips thereof againſt | 

them; and as to the other iſſue within written 

been the ſuid A. B. and the faid G. within 

firſt joined, the ſaid ere upon their oath 

further ſay; That the {aid G. is guilty thereof, 

as the ſald A. B. within complains thereof 


written between tlie ſaid H. B and the ſaid 

G: within laſt alſo joined, the ſaid jurors upon 

their faid oath further ſay, That the ſaid G. 

on the day and year within written of his own 

pr ury," withoutthe cauſe by him with · 
Jon? „ made an aſſault on ho ſaid AH. B. 

bet — vouaded and evil treated him, ſo 

that his life was greatly deſpaired of, in man- 

ner and form as the ſaid A. B. within by te- 

Plying has alledged; and they aſſeſs the da- = 

* mages 


As to che ifue with written, between O- — 


againſt him. And as to the laſt iſſue within - 


I 
3 4 
5 
2 
F 
1 
1 
3 
$ 
= 
* 
c 

1 


F 
: * 
1 
4 1 
J | 
} . 
: = 
=! 
y * 8 
4+ TE 
17.685 | 
* 13 
= 1 
7 2 1 
„ 
19 
_ 
1 Ty . 
" 4 
4 25 
i 1 
TI / - 
* 1 ” 
” * 
1 2 = if 
© 7 1 
1. | 
£ 
: : bi 
| : : 


5 e 
SW 


—_ — " — - 


' 
1 
1 
1 
' 
F 
fo 


274 | The attoꝛney 8 Pinter 


trial. 


** the ſaid A. B. by th occaſion with 
in written, over and above, Cc... 


Fer the plain- Say upon their oath, That che ſaid C.D. 


riff in a plea did not pay to the ſaid A, B. the within ſum 


| tobe 10 l. upon the within written day 


den. ef which upon that dag he e to 
1 " have paid, — Se. and they aſſcls, & 


W ws bs Every l 50 receives any * 
marked before from the aſſociate, ought to get it marked by 
cofts raxed. the Qlerk of the pofteas within two days af- 
ter he receives it. Trin. 2 Face 1. But now 
it is thought ſufficient if the poſtea is marked 


at any time before the coſts are taxed you 
pay the clerk of the paſteas 4.4. then you give 


aà rule on the paſtea with the clerk of the 
rules, for which yu pay 15. 44 5a. A. 

crows 296. 
Four days to Na judgment can be entered. upon a writ 
move in arreſ of nift prius, or enquiry. given either for plain- 
of judgment, tiff or defendant, until the expiration of four 
or for @ new days, excluſive of the entry ofa rule for judg- 
ment, during which four days the party, 
againſt whom the verdict paſſed, may move 
| or gown in arreſt of judgment, or for a new 
Sunday, - Sunday or any other day on which. the 
any day n Court doth not ſit, is not accounted one of 
which the the four days, unleſs the rule be entered on 
court does u the laſt day of the term, or within four days 
a fas" after the term, (during which four days it is 
the practice to enter theſe rules as of the laſt 


the four days, 
except, day of the term; and at the expiration | of 
four days excluſive after RS: * rule, 


Judgment may be 1 9 80 


This 


PF” CO . 2 ES ONICFUR 


in ts Court of King” 8 Bench. 275 


This rule ought hot to Be entered before Ru: nor to be 
the on in bahik; and is riot neceſſary if the give» _ 
plaintiff 7 be ngofvited; but judgment in that 8 8 
daſe may be entered unmodidcely after the fait. 5 
dax in bank. 08 9314 | 


f the party Wurd od new. _ md; it No motion for | 


a new trial 
is denied, he may afterwards move in arreſt after meta 


of jodgment; but if he Thoves in arreſt of ;; arreſt if 
jadgmene and fails, tie cannot * afterwards judghent. 
move for a new trial.” 

After the rule for Judgment is out you Of n 
muſt get the 140 Prius record ſtamped with ats. 
double half. crown ſtamp, and then apply to 
the ſecondary to tax the coſts; which being 
done, the judgment is to be entered of re- 
cord, and ſuch execution as may be neceſſary, 
properly ſued out. 

I the iſſue joined be not an iſſue in fact, Mebod of go- 
but an iſſue in law, as a demurrer, then as ph I” 
ſoon as the paper-book 1 is returned you muſt ,,...... 
enter the proceedings on record, which being 
brought into court, you get a counſel to move 
for a coneilium, and then enter the cauſe with 
the Clerk of the papers, and deliver the pa- 
per- books to the judges in manner before di- 

rected; and the court upon the argument 
will give 2 


Of judgments 5 ale, te! 


Where the defendant goth not -plead by the Fudgments E; 
time limited, or judgment! is given againſt 4/4 in 
him on demurrer, if it be in debt, the judg- ©" 
ment is final, to be ſigned on a double half- 

'crown ſtamped wag of paper, d which and 
on 


Tificatione. 
Notice of in- 
. 


** 


Merit in- 
Surry. + 


The Attomey's Praltice: 


= on au judgment roll che zudgmeyt is co been- 


in manner as hereafter is directed. If 


dhe action is in caſe, treſpaſs, c. the judg- 
ment is only interlocutery till a uit of in- 
quiry be executed, and is ſigned on a dou 


penny — ſhort al paper. Vas Cid. 
By: eds ver | 


' 3024 2 ZBW etz 

"aber a bh ns" may vid. ve⸗ 
' rificatione confeſs the action, _ - 

You give the like natice in all caſes of exe- 
cuting a wit ef enquiry, as of a trial, except 
where the practice is altered by the Wap. 4 


| Geo. 2. c. 17. Vide antea, fol. 


Notice of executing a writ of i inquiry by 
10 o'clock bad, * RF: 1 * Sir. 
. mmfan ö „„ 


GEORGE. the third, by the grack of 


| God, of Great Britain, France and Ireland 
king, defender of the faith, Sc. To the 


ſheriff of Middleſex greeting. Whereas A. B. 


Jately in our court, before us at . 
by bill, without our writ, impleaded C. D 
being in the cuſtody of the marſhal of our 
Marſoolſea, * * *. ſe wit, 1e 
whereas 


4 . 
1 2 £4 896 fy 
ty , ” F 


6 8 
_—_—Y - —— 


— 


* In ejectment the defendant pleaded n 
then relicta werificatione eonſeſſed the action, the 2 
fendant's attorney fubſcribed the declaration accordingly. 


pon which it was moved, that the eonrt would permit 
the plaintiff to enter judgment for himſelf. But per cu- 
diam, The defendant's attorney ought to come in proper 


before the maſter of the oſſiee, and do it there. 
Aud though it was urged: that the :attorney could not 
dome by any poſſibility, yet the motion was denied. 
Trin. 16 V. 3. 1 R. Raym. 345. 


in the Court of Ring's Bench. 
whereas the ſaid C. D. on {{et forth the whole 
declaration (only inſtead of ſay ing in the 
year of the teign of, Sc. ſay in tage 
year of out reign) to] To the — of the 
ſaid 4, of pounds, as he faid, and 
thereupon he then brought his fſuit, Cc. and 
ſuch proceedings were thereupon had in out 
ſaid court before us at Veſtminſter, that the 
faid H. B. ought to recover againſt the ſaid 
C. D. his damages by means of the premiſſes, 
[or of not performing the ſaid ſeveral pro- 
miſſes and andertakings.] But becauſe it is 
unknown to our ſaid court before us what da- 
mages the ſaid A. B. hath ſuſtained by means 
of the aforeſaid premiſſes : We therefore 


E 


command you, that by the oath of “ twelve Andrews 78. 


good and lawful men of your bailiwic you 
diligently inquire what damages the ſaid A. B. 


r ; < 
6 1 r © B | WS: | a, — CI re WI IT 
* . . 


—— N — 


A judgment in an inferior court was reverſed be- 
| Eauſe there was but two Jurors on the inquiry, though . 
cuſtom was alledged to warrant it. Per car: There 
cannot be leſs than twelve, though the writ of inquiry 
generally fayeth only per ſacramentum proborum & hga- 
lium bominum, and not duodecim, as in a wenire, 1 Vent, 
113. 8. ENS. " 1 8 > 
Exception, the ſum is in figures ; nom allocatar, for 
they are XII Latin figures; aliter, if they had been 12 
Eigliſb figutes, or in figures in an inferior court. Skin, 
409. ide 1 Mad. 2. 5 3 
_ Holt ch. j. A judge of ni/i prius, upon trial of a writ 
of inquiry, is only an aſſiſtan 


n t to the ſheriff, and has be 
judicial power; and if the parties come to any agree- 
ment mere, the way to males it effeflaal is 10 bring it 
to him eo fign, and after to move the court to have it 
made a rule of court. .. Hil. 13 V. 3. B. R. Ayonymas, 
12 Med. 610. Inquiry executed 6n the day of che rb 


Fd 


turn, good. 2 R. Ram. 1449- 


278 Che Attozney's Pace 
hath boltsined, as well by means of he. vids 
miſſes aforeſaid, as far his coſts. and charges 
by bim abour his ſuit in this behalf expended, 
and that ou ſend to us at Weſtminſter on 
next after the inquiſition, which you 
ſhall. thereupon make, under your ſeal, and 
the ſeals of them by whoſe oath you ſhall 
take that inquiſition, together with this writ, 
Andrews 74. Witneſs William Lord Menyfeld, at u. 
: minſter, tze day of in the 
year of our reign. - e eee e 
| 5 Lee. | 


| This writ i is not i tne, bur e 6 ſealed, 
for which you pay 7 . 
If executed in Middleſex, you pay the the- 
bl 17. 105. 4d. which is divided thus, 2 
e ſheriff 10's. Under- ſheriff 3 5. 4 d. 
is for ſummoning the jury 45. For te 
room 15. To the jurors 15. each. 125. 
befides 4. for each witneſs ſworn, _ 
Yqu may have a Hen, if fen be be, 
r your vit | 


„ "GEORGE the third, it the grace of 
. God, of Great Britain, France and Treland 
| EE king, defender of the faith, Sg, To E. F. 
C. H. e. greeting. We command you, that 
all and ſingular buſineſſes and excuſes being 
laid aſide, you, and eve of you, be in your 
proper perſons before Par ſheriff of We 
ex, on the gay of 
o' clock in tge noon of the 
15 day, at the court · houſe at Matninſter, 
f in Vacation, or in an afternoon in term- 


2 wy 


: 
; 
4 


time (at the Three 255 uns a 3 near 
Holbourn)] in the county of Middleſex, to te- 
ſtify the truth in a certain matter of contro- 
verſy pending in our court, before us at Weſi- 
minſter, between A. B. plaintiff, and C. D. de- 
fendant, on à plea of {as the action is.] “ In 
which ſaid matter a writ of inquiry of da- 
mages will then and there be executed. And 
this you, or any of you, are by no means to 
omit, under the penalty patency of n of 
100 l. Wine, Se. | 


You Gaim and ſeal this writ, and make out 
a note for the office, and n for the wit 
neſſes, as before * 7 


1 Mr. —, 

By virtue of a writ of 1 to you a 
rected, and herewith ſhewn unto you, you 
are perſonally - to be and before. 
+ our ſheriff of the county of 
under-ſheriff on the * of 
inſtant, at 10 O'clock in the forenoon of the 
ſame day at the houſe of in. 
in the ſaid county, then ond there to teſtify. 
the truth according to your knowledge, ppon 
a writ of inquiry of damages to be then and 
there executed in a certain cauſe now de- 
n nen ++ plaintiff _ 

; defendant in a en of | 

= 


8 
„ 


2 


. on 


4 Tok 


—— 2 — cy 
V 1 ” 


7 
'A 


KI . certain ee ee of 
damages hath been ſent by us, out of our court beforg 
us, and directed to the ſaid ſheriff of S. then and there 
in me form of law to be executed before the ſaid theriff,* 


Riad Cur. Infiruc. R. B. 201. * 138 


Subpcena tie- 
u 4 on @ writ. 


of in =”. | 
the eriff's 
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286 Os Rs": 
on the part of the plaintiff ; and this you are 
woe to omit 3 Fes 1007. dated the 
day f in the eighth year of 
the keien df dir ſoverek lord George the 
third, by the grace of God, king of Great 
Britain, France and Ireland, defender of the 

| N '&& _ hs cen our _ 1 


When a i nquiry a, and 
returned by the heriff. you:give-a'rule for 
judgment as on a poſtea, and when that is out 
you get the inquiſition ſtamped wich a double 
half-crown ſtamp, tax your colts ds increments 
| thereon, and enter. up final judgment of 
| © which ſee hereafter. 

When judg- If a judgment be ſtrictly regular, yet if 

ment, though the plaintiff has not loſt a trial, the court has 
a. in many inftances, upon payment of coſts, 
Pleading to iſſue, and acerpting notice of 
trial within the term, ſet aſide ſuch judgment, 

that the mierits of the cauſe might be tried. 

nee of I there be wregularity in the proceſs, or 
e any of the proceedings before or after judg- 
ring ehe, ment, it dehoves the —.— for the defen- 
Tappen. 1 dant, if he has a mind to take advantage of 

r 16. it, to apply to the court as ſoon as the ir- 
regularity leppens; for in many cafes where 
the defendant, after an Aer has lain 
ſtill, and let the plaintiff proceed, and be at 
great expence, and then-has come and com- 
plained of it, the court has refuſed to aſſiſt 
him, as ſuch practice proceeds from a deſign 
to put the plaintiff to unneceſſary - Charge, 

Ad WH N . difcou- 


To 


& . F | * »t s * 
* ; Many 
. . . 7 


times the GBeſendant; when firſt a 
reſted, will on time given him for ' paythent' = 


* 5 a 
* 7 1 


mgs . 
—— named by him, be preſent to ittform unleſt his a= 


attorney ſhall Ne 
to the due execution thereof. Faſter 15 
Cari gs tn © 99; en as. | 
If the defendant is arreſted, and in execu · 774 an at- 
tion, and one becomes bound for him to the nd 4" 
plaintiff, and the defendant gives him judg-\,,;, ny. 
ment for his counter-ſecurity, it is good tho” 
rio attorney be preſent; and it is not within 
the common rule of the court, betauſe it was 
not given to the perſon himſelf, (in which 
cafe chere muſt be an attorney preſent) but 
ro 4 third perſon. g Mod. 144. r Salk. 402. 
6 Mod. 85, 163. 1 Mod. 1. Comb, 76, 
The reaſon of the rule, that the attorney 
of the defendant being under confinement, 
fhall be preſent when he gives a warrant to 
confeſs judgment, is to avoid all practices on 
the part of the plaintiff, and to ſee that it is 
done without dureſs of impriſonment. But 
the faid cauſe fails here, where the defen- 
dant is not in priſon at the pfaintiff's ſuit, 
nor abuſed by any artifice uſed by him. 


The 


| Preſence of an | TR eld, ü that che — ofa: at- 

array torney of C. B. at the execution of a warrant 

— nl Veto enter up * in oy R. pa RC 
I Str. 530. 

Tang 1 . The — taking notice eof tak inconve- 


orney for 
2 eee niencies following from holding a warrant to 


POWs 


any attorney (tho? for the oppoſite 
_ was preſent; made'a rule, that for 


the future there ſhould be an attorney preſent 


on the behalf of the defendant. Regula ge- 
neralis Paſ. 4 G. 2. 2 Str. go2. 
One in execn- The defendant being taken upon a ca. ſa. 


tion may confeſs paid part of the debt, and gave a warrant of. 


6 xew Jack. attorney to confeſs a new judgment for the 


the preſence of reſt, upon time given him to pay it. This 


en attorxey, Was moved to be ſet aſide, becauſe no attor- 
| _ ney was preſent on the part of the defendant 


when the warrant was executed, according 
to the two ſtanding rules of Car. 2. and 
4 Geo. 2. the firſt of which indeed ſpeaking 


of perſons in cuſtody on arreſts, may extend 


only to meſne proceſs 3: but the ſecond is ge- 
neral, and relates to any fort of cuſtody. 


But the court held the warrant of attorney to 
be well given, for the defendant had a benefit 
by it in gaining time, and the ſecond rule 
muſt be conſtrued being in cuſtody: as afore- 
ſaid, the only intent of that being, to make 
5 Mod. 144. it neceſſary to have an attorney on the part of 
the defendant, whereas under the former rule, 
an attorney for the plaintiff (who was not 
likely to adviſe the 5 fendant for che wth 
way fulbnent. 2 Bad 2266 . 


A x : 3 
* - S 4 4 
13 Th 


confeſs cones judgmen by one in cuſtody to be 


a .2E ncaa .Loc@oe...oo. oa * 


The court ſet aſide a judgment entered-Parraxt of 
upon a warrant of attorney given in Feland, **torney exe- 
by the defendant whilſt in cuſtody on meſne IF; 8 \ 
proceſs at the ſuit of the plaintiff, becauſe. nl tbe 
Bo attorney was preſent at the giving it, ac- above rale 
cording to the rule, 4 Geo. 2. And ſaid that 
it was an univerſal rule, and this plaintiff, if 

he would make uſe of this court, muſt con- 
form to its rules; comparing it to the caſe 

of ſtamping foreign deeds before they can 
de read bee. 2 Fr. 2. 
A man gives a warrant of attorney to con- ne par. 
feſs a judgment, and dies before the judgment death a c]. 
is confeſſed, this is a countermand. 1 Vent. fermand, - 
310. But if the party die in the vacation, 
the attorney may before the eſſoin- day of the 


* 


ſubſequent term enter up the judgment as of | . 


the precedent term. 2 R. Raym. 766. Salk. 

87. Fareſl. 2, 93. 2 Str. 718, 8 82, 1081. 

Andr. 53. Barnard. K. B. 357, 358, 404. 

I a feme ſole gives a warrant of attorney to 
confeſs a judgment, and marries before it be Varraat by a 
entered, the warrant is countermanded; e 
judgment ſhall not be entered againſt huſband — 
and wiſe, for that would charge the huſband. 

Paſch. g M. 3. B. R. Anonymus, Salk. 117, 

399. Sed. 2, If the judgment can be en- 

tered up ſo as to be a judgment at the time 

when ſhe. was ſole, though really ſigned after 

the marriage. | 1 
A feme covert, who lived and acted as a Feme cover 
feme ſole, gave a warrant of attorney to:con- wing 3 2 3 
feſs judgment, c. and afterwards moved * 
ſet the judgment aſide, becauſe ſhe was covert. alievable ine 
The court would not relieye her, but put her H error. 
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| Ame. 

G werrent Tf ae attorney de given after the | 
8 enter 1, comtinuance· day, to enter up 4 jadgment as 
preceding, this may be well 


— enough, if it be dated within the term; but 
| it cannot be fo, if fuck a warrant be given 
to confeſs a judgment generally, and tee 
| after the term. f Vent. 173. 
% Where a Warrant of attorney is gives for 


8 . — of confeſling a judgment to be entered of à cer- 


— 1 mow 3 tain termi therein mentioned, judgment cart be 
= — of entered only of that term. Vide 1 Med. 7. 


— E the warrant be to confeſs. judgment 


term mention generally, without expreſling any particular 
ed, or a parti- term, or does expreſs that it be entered of a 
ealar term, , particular term, of any term fob to it, 
— judgment may be entered of any ſubſequent 
| term; but if not entered within 5 firſt. four 
terms next after the date of the warrant, the 
edurt muſt be moved for leave to enter the 
jodgment upon affidavit made of the dueexe- 
|... . Evfion of the warrant of attorney, and that 
both parties are living, and the debt or part 
thereof is unfatisfied; if entered e 

the court on motion will ſet it aſide. 
The defendant often after declaration will, 
cognovit ac. on a ſtay of execution for a time, give jude- 
tionem & ment by copnovit attionem, and in caſe of 
— treſpaſs, Sc. to ſave a writ of enquiry, ad- 
Fun. mit damages by onder-writivig the declara- 
tion thus: I acknowledge this action, and 
admit that the plaintiff A. B. has ſuſtained 
| te £64. [according as the ſum is.] 
But in this: caſeT think the defendants at- 
torney ſhould be preſent, and a witneſs. 


of 


Nasen 


ache Cart of ings Ve "285 
Of entering. ae. 5 
Every FAY in debt, caſe; coyenarit, Judgments or 


treſ paſs, trover, and every other action, is 3 
to be J fairly on the roll, or an incigitur — 85 as 


thereof, before ſuch e "=? figned ,o7 befare 

by the ſecondaty,” or any ji 0 9 87 — 8 

and the names of the plain 1 58 0 

dant, with che county 885 the action is 

laid, and the nature of the acklon with the 

attorney s name are to be entered on the 

book kept by the ſecondary for that * 

Mich. 5 Anne. . "HI 
All iſſues and judgments 'ought'to be en⸗ le... 

tered on the rolls in a full fair hand, wh, A ae, 8 

large margin of an inch at leaſt, and a con- Se. 

venient diſtance at the top about nine : 

inches, the breadth of the Ay for bindin 

up the ſame, and at the bottom, that W 

writing be not rubbed dut. Il. 1 

Warrants of atttorney for plaintiff adde nee, of 


fendant ought to be *® entered on every Judg- irg tobe 


entered. 


ment- roll before the entry ef the D 
7 N N roll not to be filed. N 


4 * 
; 9 72 2 2 
1 , *F 124 7 * 1 3 | + 
1 p 3 * * 1 ” mY 
£ 1 1 
* "4 # * — OY * 8 * * 
* 
* 


a $4 . 1 5 
bs * - - * F 7 N 1 

v on. p * 4 | 7 "+JÞ+ 3 » 

» 7 + * : * 


7 4 . - £ „ 24 . * " 
s as 1 >. Kn 2 4 n een 1 bs: 4) 


N, Hole ch. ry . 
rant of attorney, but ouiy a memorandum of j it, Nest 
entry was introduced tempore Zac. ee Th Wright was 
chief juſtice;  Heretofore they „ roll by 
1 and ſp they ought to be — "With. nt © 
NM. 3. B. R. Cremer v. Wicket, 1 R. Raym, 09. Salk, 
88. 2 K. Rayn, 895. Carth, 517, _ 
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You begin your entry thus: : 


4 275 of Michaelmas term [as the term 1 
 Wiineſs William 1 Mansfield. 


| wy; N 1 treth in bis N E. 5 
22 bis attorney Meg C. D. in a 92 of treſ⸗ 
* paſs | upon the caſe [according as 3s action is, 
and if 2 defendant be deſcribed by an alias dict 
in tbe declaration, or be or the; Plaintiff be an 
executor or OP Is be held be 1 men- 

tioned i in the warren.) 


| Warrant of Tabs C. D. . in is ee G. 2 


_— for * > 
the afends 1 "go A. * in pf DIRT TR afore: 


On a werdift | London, Be it Rt That (bis; 

* London. enter the memorandum and declaration, accord- 
ing to the directions 13 Roel, fol. 231, 
23H Sc]. EZ 


| ru be a „ on a ey? ou enter 
to the end of ju iſſue, viz. The . day is 
given to the parties aforeſaid, at the ſame 
Place, [then go on thus) Afterwards the pro- 
_ ceſs thereof, is continued between the parties 
aforeſaid, of the plea aforeſaid, by the jury 
aforeſaid being reſpited between them before 

our lord the king : at Weſtminſter, until 
| next after —[7be return of the diſtringas] 
as the unleſs * the king's s right truſty and well be- 
affiſes, ſay the loved William lord Mansfield, his majeſty's 
—_— — our chief Juſtice aligned to bold "Oy before the 


— fo 4, N King 


r 
: 4 ,_- 


fn the Toutt of king's Bench. 487 


75 


vided, for default of the jurors, becauſe none h are lt 
of them did appear; at which day, bef been 
our lord the king at Weſtminſter, the afore- | 7%: ſaid ju- 


ſay, on the day, and at the place within con- 15 97 R. A. 
tained before William lord Mansfield, the 7 the ba- 


A. B. Comes by his attorney within contained, juices of our 
and the within named C. D. although ſolemn- lord the ting, 


demanded, comes not, but hath made de- e to bold = | 


ault : Therefore let the jurors of the jury _ 3 
within mentioned be taken againſt him by de- hl, juſtices of 
fault; and the jurors of that jury having our lord tbe | 
been ſummoned come, who being choſen, 45g. alien 
tried and ſworn to declare the truth. of the 2 . . 
iſſue within contained, upon their oath ſay, — een 
That the within named C. D. did undertake by force of the 
in manner and form as the within named A. Hatate, &c. 


B. within complains againſt him, and aſſeſs e *<ith- 
the damages of the ſaid A. B by oecaſion of — OY 
the not performing the promiſes and under- plaintiff on 
takings within mentioned, over and above his non aſſumpſt. 
colts and charges by him about his ſuit in this 

and charges, to I Therefore it is con- 


E £ : ga att the Gualdball the co. 
of the city of London, according to the form- 2 E 
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Ee Amer pft: 
idered, that the ſaid # 2. B. —— 
| * che fad L. D. his ſaid damages by the ſaid 
Jury in form zforeſaid aſſeſſed, and 'alfo 2 | 

375% for his faid'cofts and charges, by Ae dee 
— four ſaid lord the king now here adjudged 
n b e to 2 ſaid A. B. by his 3 
How to enter + 16 00 —— — bem not tried within « adm 


ieee. nent after thie term in which the iſſue was 


joined, you muſt continue the venire on "the 
8 by vie" non miſt breve; as ſuppoſe an-if- 
_ ſue jcined in Hilary term, and tried in the 
ſittings after Zaſter; after the words, The 
4 NY — {be return of the firſt venire ſom. 
ENT * dayin Hilary} is given to the parties a | 
kgs 12 ſaid; at the ſame place“, ſay, at which 
t day, before our lord che king at #e/win- 
= * fer, pers pong e anon by 8 


7 4 ® — 
1 *, 4 _ 


1 
- 


_ 2 8. K. l in Felang 9 l 
Ie 2 aa w 22 N e N 
6 8 Meredith 
* = i S's ik, 
ough in the jusgment. Prion a 
the name, which was tight in the reit of the record that 
was before the court, and ſhould. ve directed him. 


Oe 1 Ye ary. 
8 . words mfr icordie or r cafeatur, 
45 or paving/the on for the oer is helped by _ 


16 KH 17 Car. . e. 
Pax. 96 U c. 12. which takes 8 
the ear fr in actions wi & arm/s, no judgment of 
be entered againſt the defendant, nor eny 
ching in lies thereof, but that clauſe 11 totally left 
2 jodgment. Mich. 8 V. R. Linſt v. 
| rth. 390. 


Q = > om» om» mic mow 


7.00 


'& the Court of King Ss Bench. 


** artornies aforeſaid, and the ſheriffs of Lon- Hit ack 
* don did not return the ſaid writ, nor 9 5 miſit _ 


they do any thing thereupon : 1. herefore ,; 
& let a jury (as before) come before our lord 5. 


« the king at Weſtminſter, on next af- 


ter [he firſt day of Faſter term] 


% and who are in no wiſe of kin either to 


& the ſaid A. B. or to the ſaid C. D. to take 


« copies upon their oath of the whole 
truth of the premiſſes ; becauſe as well the 


*@ fad . D. as the ſaid A. B. have put them- | 


* ſelves upon that jury, The ſame day is 
4 given to the parties aforeſaid, at the ſame 


e place, Afterwards, the proceſs being con- 
pi word between the parties aforeſaid, of 


< the plea aforeſaid, by the jury being g reſpi- 
Ned e them before our lord the king 


e at Weſtminſter, until next after 
< 


a 


turn of the diſtringas] then next following, 
« unleſs the 19255 right e, fo (es 
Before.) 


* 


And in this manner, in bie there ſhould 
be ſeveral terms between the term in which 
your iſſue is joined, and the term in which 
it is tried, you continue awarding venires on 


the roll from term to term, on the ſuggeſtion” 
that the ſheriff does not return the writs, to 


the term the diſtringas is ſued out, which 


ſhould bear telte the day of the return of the 


venire. 
You may enter your iſſues on Bork f des 
the roll, but ſhould not write too near the 
bottom on the firſt ſide, where you, are to 
OF) 12 5 write 


[the firſt day of Trinity term, being the re- 
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Tudg ment a- 
gainſt the de- 
fendant on 
verdidt in 


debt. 


On a demur- 

rer in abate- 

ment to à de- 
claration. 


_ "The Attomey's'Ptattice - 


write the number-roll and chief clerk's name 


5 And when you have occaſion to write on 
the back · ſide, you begin over againſt the firſt 


line of your memorandum, leaving at leaſt 


Ilͤt is therefore conſidered, that the ſaid Ed- 
ward recover againſt the faid Thomas his ſaid 
debt, and the aforeſaid damages by the ſaid 
Jury in form aforeſaid aſſeſſed, and alſo eigh- . 
teen pounds for his ſaid coſts and charges by 
the court of our ſaid lord the king now here 
adjudged of increaſe to the faid Edtourd by 
his afſept, which damages in the whole 


amount to 


And the ſaid Richard and Cadagan, by 
L. R. their attorney, come and defend the 
force and injury, c. ànd pray judgment of 
the ſaid declaration, becauſe they ſay, That 
the ſaid declaration, and the matter con- 
tained therein, are not ſufficient in law to 


maintain the ſaid action of the ſaid Jobn, 


James and Mary, againſt them the faid Ri- 
chard and Cadogan; to which faid declara- 
tion they the ſaid Richard and Cadagan have 
no need, nor are they obliged by the law of 


the land to anſwer; and this they are ready 


to verify: Wherefore for want of a ſufficient 
declaration in this caſe, the ſaid Richard and 


_ Cadogan pray judgment of the ſaid declara- 


tion, and that the ſaid declaration may be 
A 


And 


in the Court of Mints Benc g. 
"Tos And the ſaid John, James and May fay, Veinder, 


that the ſaid declaration, and the matter 


cherein contained, are ſufficient in the law for 
them the ſaid 7obn, James and Mary to main 


tain their ſaid action againſt the fhid Richard 
and Cadogan, which ſaid-deelaration, and the 
matter therein contained, oy ad John, Favies 
and Mary are ready to verify and prove, as 
the court, Sc. Wherefore, for that the 


faid Richard and Cadagan do not deny the 
faid matter in the ſaid declaration, nor make 


any anſwer thereto, the ſaid: bn, James and 


Mary pray judgment; and their damages by 


occaſion of the ptemiſſes to be athudged to 


chem; Ge. And becauſe the court of our Continuance by 
faid ford the king now here is not yet ad- curia adviſare 


viſed about giving judgment of and concern- 
ing the premiſſes, day is therefore” given to 
the ſaid parties to come before our lord the 
king at Wefminfler, on next after 

to hear judgment of and upon the ſame 
premiſſes, for that the court ef out faid lord 
the king, now here, is not yet adviſed there - 
of. At which day, before ou? fard lord the 


king at Weftminffer, came the faid parties by 


their attornies aforeſaid ; upon which, all 
and fingular the fart premiſfes being feen, 


and dy dhe court af Stir ſaid lord the king 


nom here my underſtood and conſidered, 
and mature deliberatioh being had there- 


vpoify” it apperrs to the court of ont ſaid Luer len 
lord*the king, now fiere, that the ſaid de- 
_ clifation, and rhe matter therein contained, 


ae ſufficient in law for them the ſaid Job, 


ig ünſt the ſaid Rirbardand Cadogan; where- 
/ _ 2 = 20s 
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fore the ſaid Jobn, James and Mary ought to 


recover their damages againſt the ſaid Ri- 


' chard and Cadogan, by occaſion of the pre- 


miſſes aforeſaid. But becauſe it is unknown 


to the court of our ſaid lord the king, now 
here, what damages they the ſaid Jobn, James 


and Mary have ſuſtained by occaſion. of the 
premiſſes; therefore it is commanded- to the 
ſheriff of Middleſex, that by the oath of twelve 
good and lawful men of bis bailiwic he dili- 
gently inquire what damages they the ſaid 
Jobn, James and Mary have ſuſtained, as well 


by occaſion of the premiſes, as for their coſts 
and charges by them about their ſuit in this 


behalf expended; and that he ſend the inqui- 


ſition, which, Sc. to our lord the king at 
Weſtminſter, on next after un- 


der the ſeal, c. and the ſeals, &c. together 
with the writ of our ſaid lord the king to him 
thereupon directed, Fc. The ſame day is 


given to the ſaid Jobn, TOR and Oo at 
NA ſame place, &c. 


Boa ths for entry of the return of the in- 


| quiry and final judgment thereon. . 


And the ſaid William, by Robert Bicknell 


. his attorney, comes and defends the force and 


injury, when, &c. and ſays, that he cannot 
deny the ſaid action of the ſaid Joby, nor 


- but. that-he the ſaid William undertook in 
manner and form as the ſaid Jobz above com- 
; 7 againſt him; nor alſo but that the ſaid 


obn has ſuſtained damages by occaſion of 
the not performing the ſaid promiſes and un- 


. to * 45. 6d. as the ſaid Jobn 
has 


— 
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n the Court of Ring's Bench. 
has by his declaration above ſuppoſed; and 
upon this the ſaid 7obn prays judgment, and 
the ſaid damages fo acknowledged, together 
with his coſts and charges by him about his 
ſoit in chis behalf expended, to be adjudged 
to him, Sc. Therefore it is conſidered, that 
the ſaid Jobn recover againſt the ſaid Richard 


his ſaid damages, to 57 J. 4 5. 6d. above ac- 55 
knowledged; and alſo fix pounds for his ſaid I 


lord the king now here adjudged to the ſaid | 
Jobs by his aſſent z which ſaid damages in 4 
the whole amount to 637. 45. 6d. And the 
ſaid William in mercy, Sc. . 

And the faid Benjamin, by Thomas Owen Judgment in 


his attorney, 'cometh and defendeth the force 46! 2 
um informa- 


and injury, when, Sc. and the faid Andrew,” ...,.., 


coſts and charges, by the court of our ſaid | F 


his ſaid declaration; upon which the ſaid at- T4 
torney of the ſaid Benjamin ſaith, that he is 
not informed by the ſaid Benjamin of any an- 

ſwer to be given for the ſaid Benjamin to the 

ſaid Andrew in the premiſſes; nor doth he ſay 


any thing elſe in bar or precluſion of the ſaid ? 94 
Andrew remaineth thereof undefended againſt 6 5 
the ſaid Benjamin, Sc. Therefore it is con- 7a 


action of the ſaid Andrew, by which the ſaid F 


ſidered, that the ſaid Andrew recover againſt /g##d the — | 


the ſaid Benjamin his ſaid debt, and alſo ſixty 2 _ 
and three ſhillings for his (a) damages which 


* 
8 8 


{a) Error of a judgment in C. B. by nil dicit upon an 

old bill obligatory. The prothonotary has taxed 50 J. 
for intereſt and damages. The judgment was ideo canſ. 
of quod pred” J. recuperet verſus pred H. debitum ſuum 
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prayeth, that the ſaid Benjamin may anſwer to an imparlance. 
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Ce Attoney's Pzattice | 
he hath ſuſtained, as well by occaſion of the 


|  devaining that debt, f as for his coſts and 


' «charge» by him about his ſuit in this behalf 
expended, by the court of our ſaid lord the 
© king now here adjudged to the ſaid Andrew 

by his eſſent. And the ſaid Benjamin in 
merey, Gr. I . 


mY * 


* » 4 * * 5 i ” 


pred} ot damna fug ortabone detontionis debiti illius ad gol. 
eidem F. ex afſenſu ſuo per curiam aguudicat', Exception; 
The court of C. B. have taxed damages accafione de- 
tentionis debiti, where ſuch damages do not appear ju- 
_  dicially to the court; but theſe damages ought to be in- 
Juired by a jury upon a writ of inquiry. Sed aon allo- 
ca,; for the courſe and practice of both courts is, pon 
= judgment in debt ypon default or confeſſion, to tax the 
damages occafone detentionis debiti, as well as the coſts 
of ſuit; and this being by the aſſent of the plaintiff, 
which is always entered upon the record, ſhall eonclude 
the defendant 3 but if the plaintiff will not aſſent to it, 
then he ſhall have a wric to enquire of the damages vc- 
eaſſems dejentionit debiti, if he will ; but this is in the 
election of Poe peta, and not of the defendant ;, and if 
the court by the aſſent of the plaintiff may tax 20s. for 
the damages occaſione detentionis debits illius, by the ſame 
reaſon they may tax 200. if they ſee cauſe: Wherefore 
the exception way over. ruled. Trix. 21 Car. 2. B. R. 
 Holdip v. Otway,, 2 Saund, 106. 2 Keb, 624, 625. 
2 Danv, Abr. 449. P. 5. 1 Vent. 71, 1 Sig. 442. 
Lat. 113. Yetv.152. 1 Brownl. 214, 215. 3 Leon. 
213. Dyer 104, Cre. Fac. 415. 1 Bet. 4. 571. J. 
+ In C. B. the words gram pro miſt; et cuſtagiis ſuis 
per ipſum circa ſectam ſuam in hac parte appoſitis are al- 

ways omitted. | 

Vide ſupra note (a). Debt on a bond in B. R. plea 
in bar, demurrer thereto, and judgment for the plain- 
tiff, in which the words 2x Si ſug were omitted. A 
writ of error being brought in the Excheguer chamber, 
the juſtices and haxens ſeemed ſtrongly Cog = 


* 
See.. 


J\ 


in the'Court of King's Bench, 295 

And the ſaid Charles in his proper perſon Nil dicit 2 
comes and defends the fois” — injury, 4% of the 
when, Sc. and prays leave to imparle to the, 
ſaid bill z and it is granted to him, c. And Prepar. to : 
upon this, day is given to the parties aforeſaid, pleadiog 498. 
before our lord the king at Weſtminſter, until Lilly's Ent. 
next after {tbe day the rule to plead is 473. 
out] to wit, to the ſaid Charles to imparle, 
and then to anſwer, &c. At which day, be- 
fore our lord the king at Fe/fminſter, comes 
the ſaid Anthony by his attorney aforeſaid 3 
and the ſaid Charles at that day, though ſo- 
lemnly demanded, comes not, nor does he 
ſay any thing in bar or precluſion of the ſaid 
action of the ſaid Anthony, by which, c. 
{2s in the laſt to ibe end.] 1 


And now at this day, to wit, on Nil gicit i» 
next after I[tbe firſt day of the term Abt, with an 
judgment is entered] in this ſame term, until imparlance. 
which day the ſaid Charles Danvers had leave 
to imparle to the ſaid bill, and then to an- 
ſwer thereunto, Sec. before our lord the king 
at Weſtminſter, the ſaid Andrew Baker came 
by his attorney aforeſaid; and the ſaid Charles 
Danvers, although at the fame day ſolemnly 
demanded, came not, nor does he ſay any 
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by reaſon of this omiſſion the judgment was exroneon 83 
Wbereupon the judgment was amended in B. R. and 
the 1 in the Exchequer chamber. 
Paſcb. 3 Geo. 2. Tully v.-Sparies, 2 R. Raym. 1570. 
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thing in bar or 1 pra of, 92 10 2 


; 50 Trend} 


Nil dicit in 
taſe of the 
game term 

with the de. 


clavation, 


| And che gie Edward, by A. B. bis attor- 


. ney, comes and defends the force and injury, 


when, Sc. And the ſaid Abraham prays 


that the ſaid Edward may anſwer to his ſaid 
declaration; and upon this the ſaid Edward 
prays leave to imparle to the faid bill of the 


ſaid «Abraham; until - next after [the day 
the rule is out] and it is granted to him, &c. 
J. he ſame day is given to the ſaid Abrabam, 

at the fame place, c. At which day, be- 
fork our lord the king at Weſtminſter, came 
the ſaid Abrabam by his attorney aforeſaid ; 
and the ſaid Edward at that day, though ſo- 


lemnly demanded to- anſwer, came not, nor 


_ doth the ſaid attorney of the ſaid Edward ſay 
7 any thing in bar or precluſion of the ſaid ac- 
tion of the ſaid 4braham, by which the ſaid 

. Abraham remeins thereof undefended againſt 


him, 6c; +... Wherefore the ſaid Abraham 
ought to recover againſt the ſaid Edward 
his damages by occaſion of the premiſſes; 


but becauſe it is unknown to the court of our 
lord the king now here, what damages the 


ſaid: Abrabam has ſuſtained in this caſe by 


the occaſion aforeſaid ; therefore it is com- 
 -manded to the ſheriff, that by the oath of 


twelve good and lawful men of his bailiwic 
he diligently inquire what damages the ſaid 
Abraham has ſuſtained, as well by occaſion 


of the premiſſes, as for his coſts and charges 
by him about bis ſuit in this behalf expend- 


ed, and that he ſend the inquiſition which 


he ſhall thereupon take, to our lord the 
king 


in the Court'of'King's Bench. 
king at Veſtminſter, on next after 
+. [tbe return] under his ſeal, and the 
ſeals of thoſe by 'whoſe oath he ſhall take 
the ſaid inquiſition, together with the writ of 
our ſaid lord the king to him thereupon di- 
rected *. The ſame day is given to the ſaid 
 Abrabam, at the ſame place. At which day, 
before our lord the king at Weſtminſter, came 
the ſaid Abrabam by his attorney aforeſaid ; 
and the ſheriff, to wit, A. M. eſq; ſheriff of 
the ſaid county of returned a certain 
inquiſition taken before him at in the 
ſaid county of on the day of 
e in the year of the reign 
of our ſovereign lord George the third, now 
king of Great Britain, &c. by the oath of 
twelve good and lawful men of his bailiwic; 
by which it is found, that the ſaid Mrabam 
has ſuſtained damages by occaſion of the pre- 
miſſes, over and above his coſts and charges 
by him about his ſuit in this behalf expended, 
to one hundred pounds; and for thoſe coſts 


297 


The return. 


and charges, to forty ſhillings. Therefore it Judgment 


is conſidered, that the ſaid Abrabam recover 
againſt the ſaid Edward his damages afore- 
Ky, 16 , e ee "ſaid, 


— * * — 


* - s [1 . » $ ; 


Error afligned on a judgment in C. B. for that 
upon the writ of inquiry the' plaintiff had no day given 
him in court, and no day was given to the defendant 
then to appear. 8 H. 7. rot. 29. Lib. intr. 273. 
Over-ruled, for the courſe of the Common Pleas is to 
give no day. Cro. Eliz. 75, The defendant is not to 
have day, and the plaintiff is to attend at his peril; and 
ſo is the courſe of the Common Pleas, but it is otherwiſe 
in the King's Bench, Cro. Eliz. 144. Vide Cro: Car. 
236. Vide 2 D. A. 153. p. 7. 
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ſaid, Ra ſaid inquiſition abave found ; and 


f — dy Hog pounds nineteen ſhillings my fix 


for his ſaid caſts and charges, by the 


i gur id lord the king now hare ad 


judged o r tothe ſaid Abraham by his 


* aſſent, which dama — the whole amount 
do ane hunqred n pousds nineteen 


Nil dicit in 
cafe with an 
imparlance. 


ſhillings and bare And the 4 ſag Edward 
Jn en Ge. . 5 . FN 


And now at this day, to 8 neꝛt 
after {tbe Ari fo of the lerm jugs: 
eng ig entered] in this ſame term, to which 
day the ſaid ps ripen Denton had leave to 
imparie to the ſaid hill, and then tg anſwer, 


ic. before, our lord the king at Mſmiuſſor, 


the aid Evan Thomas comes by his attorney 


ſaid Evay Ibomas remains there 


aforeſaid, and prays that the ſaid Chriffepher 
Denton may anſwer bis ſaid declaration ; and 
the ſaid Chriſtopher Denton, altho' at the ſame 
* ſolemnhy demanded, comes not, nor does 

lay any thing in bar. ar precluſion of the 
ſaid action of rhe ſaid Luan, by which the 
undefended 


d againſt him: Wherefare the {aid Epan 7 ho- 
mas Ought to recover int the ſaid Chriſto- 


pber Denton his damages by occaſion of the 
premifles. But becauſe, Sc. (as — * 


If jn treſpaſs you fay, by accahon of the 
faid treſpaſs, 

If in aſſault, by occaſion of the laid rref- 
paſs and aſſault. 8 

If in treſpaſs, aſſault and impriſanment, 
by occaſion of the ſaid treſpaſs, aſſault and 
AE * 


If 


N 


— Bench: = "129 


If in covenant, by occaſion of breaking 
the ſaid covenanrt. 4 
I in afſumpfit, by the occaſion of not per- 
formipg the ſaid promiſſes and undertakings. 


No plea· roll to be filed after the end of No pla- oll 


» 1 which ze 70 be filed af. 
the term next following that of which it , 2 


ought to be filed, unleſs by a rule of court. ., 


n. e 


Every attorney ought tobeing the of- Time for fling 


fice all his rolls fairly ingroſſed by the times — cough | 
limited by former rules, voIS.. Ahh. 9. and Vide Salk. 87. 


Trin. 10 . 3. that is to ſay, his rolls of Tri- 2 R. Raym. 
nity, Mic baelmas and Hilary terms before the 850. 
efſoin-day of every ſubſequent term, and his 

rolls of Eaſter term before the firſt day of 

Trinity term. Micb. 5 Anne. VR 

But the cuſtos brevium, in indulgence of the 

clerks, attends the day but one before ever 

term, to receive and file the rolls, He ſed 
formerly to attend the day before Trinity term 

for that purpoſe, but now only the day but 


one before Trinity term to receive and file 
If no execution be ſued out within a year Judgment t 
after judgment is obtained, the judgment muſt be revived by 
; ; a . eſci. fa. if no 
be revived by ſcire facias; and the plaintiff 


execution 


may, at any time within a year after judg- avithin a year. 


ment on the ſcire facias, ſue forth any execu- 
tion, and continue the ſame on the roll on 
which the ſcire facias is entered; but if he 
doth not take out execution within the year, 
the judgment muſt be again revived by ſcire 
facias, as at firſt; and the reaſon is in order 
to prevent a ſurprize upon the defendant : 
4 But 
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300 The Attomey's Pꝛacice 
But this rule does not hold, where the de- 
fendant himſelf hath affected the delay; ſo 

far from it, that the defendant's rule to ſhe w 
cauſe why ſuch an execution ſhould not be 
jet aſide, was diſcharged even with coſts, 

: 2 Bur. Rep. 666. e a oe. 

Fadgment en- If a judgment has been entered ten years, 
tered 10 years, and no execution taken out, the plaintiff can- 
not ſue out a ſcire facias to revive it without 

: leave of the court. ns: + 

Execution fued Upon a judgment obtained, and all parties 

out * _ living, if a fi. a. ca. ſa. or elegit, be ſued out 

| aura: within the year, and returned and entered 
tual as ſci. fa. Upon the roll, the ſame may be continued 
down from term to term to the time of the 

execution thereof, although after the year, 

and ſhall be as good as if the judgment had 

been revived by ſcire facias. © 

Tadgment may If the defendant appear and imparle until 

remote ; 4 the firſt day of the next term, and die after 

fr dy is the day in bank, yet if a rule be given for 

| Jaxk, © anſwer, and no plea be pleaded, judgment 
may be entered againſt him that next term by. 
default. as of the firſt day of the term. Stat. 
17 Car 2. c. 8. Salk. 401. 1 R. Raym. 695. 
2 R. Rm. 766, 849.9 


O executions. 


1 


THERE are three forts of executions, 
I viz. a capias ad ſatisfaciendum againſt 
the body, a fieri facias againſt the goods and 
chattels, and an elegit againſt the goods and 
chattels, (except the oxen and beaſts of the 

| |  plough) 


Executions. 


in the Caurt of King's Bench. 301 
plough) and againſt one moiety of the defen- 
dant's lands and tenements. _ 5 
The body or lands of the defendant were Executions ar ; 
not, at the common law, liable to an execu- je 
tion upon a judgment for debt or damages, : 
unleſs in ſome ſpecial caſes, the execution was 
only of his goods, chattels, grain, or other 
preſent profits growing on his land. 3 R. 11. 
5. For this purpoſe the common law gave 
two writs only, as the /evari facias, by which 
the ſheriff was commanded guod de terris 
& catallis ipfius A. c. levari faciat, &c. 
and the fieri facias, which was only de bonis 
& catallis. 3 R. 12. a. The law abhorred 
force, and when committed, the body of the Ca. 
offender was ſubject to impriſonment: and ĩt 
was a rule, that in actions vi & armis a capias 
lay, and where a capias lay in proceſs, a ca- 
pias ad ſatisfatiendum lay after judgment, 
3 R. 12. a. but ſuch actions vi & armis muſt 
be intended where there was a direct and 
wilful wrong, not where a negligence only, 
as againſt an hoſt for goods loſt in his inn. 
Hob. 56. Several ſtatutes have given a capias 
in proceſs, and conſequently a capias ad /ati/- 
faciendum after judgment. 
By the ſtatute of Marlbridge, 32 H. 3. c. 23. 
a capias is given in account. 2 nf. 143. By 
the ſtatute of Weſtminſter 2. 13 Ed. 1. c. 11. 
a capias lies in account and outlawry thereon. 
2 Inſt. 978. By the ſtatute of 25 Edw. 3. 
c. 17. A capias is given im debt and detinue. 
By the ſtat. 19 H. 7. c. g. like proceſs is given 
in caſe as in debt and treſpaſs. By the ſtatute 
of 23 H. 8. c. 14. like proceſs is given in a 
writ of annuity and covenant as in caſe. 
1 By 
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- Blegit, By the ſtature of Weftminſter 2. 4 18. the 


©... ..- elegit was given, and by that ſtature, when a 
dalͤedt is recovered or acknowledged in the 
> -- king's court, or damages awarded, it ſhall be 
Fe in the election of him that ſues to have a 
writ of ſeri facias, that the ſheriff levy of 

the lands or goods, of that the ſheriff deliver 

co him all che chattels of the debror, ſaving 


| his oxen and beaſts of the plough, and one 


half of his lands, *tillthe debt be levied by a 
reaſohable price” and extent. 
If che chattels are ſufficient, then the ſhe- 
riff ought not to extend the land. 2 Hut. 39g. 
The appraiſement and extern muſt be by in- 


3 2 Infl. 596. The ſheriff cannot 


fell goods upon an elegir without taking an in- 


qovifition. Cro. El. 8 4. 

When a ag Hopkins having obtained a judgment, ſeed 
return of a Out an elegit, and the inquiſition finding the 
_ evrit of elegit wry ſeiſed of a meſoage, and other 
may ee lands of ſuch à value, the ſheriff delivers a 

5 nt of aue moiety of the meſuage, c. in execution, and 
5 che plaintiff moved to quath the return, to 
the end he might have a new writ, for he 
could not bring his ejectment upon this re- 
turn, becauſe the ſheriff had not delivered 
the moiety by metes and bounds, as he ought 
to have done. Twiſden and Wild faid, that 


after if is filed and entered upon the roll, it 


cannot be quaſhed hot diſcharged * kl 
of error, and ſo the cauſe of the diſcharg 

will be marked upon the roll, and now the 
plaintiff has excluded himſelf from any other 
execution. But Hale ſaid, that where the 


cauſe appeared with the record itſelf, it might 
be quaſhed without a writ of error; and here 


| 9” i 


F 6 


88843 N mr. an we oo 


— 


} - 


in the Court ur Klitg's Bench. 
it appears, that the ſhetiff has not delivered 
the moiety itt feveralry as he cught; and if 


the inquifirion! had found the defendant feifed 
of two meſuages, ore of 20 J. per amum, and 


the other of 257. per annum, and the ſheriff 
delivers one of them as the tmoiety, and the 
return is filed and entered vþon the roll, yer 
it, may be quaſhed withont à writ of error; 
for it is appatent wirhin the return, char the 
ſheriff has delivered either more or tefs than 
a'troiety. Bur if the ſheriff upon an eligit 
delivers three parts of four in extent for a 


moiety, and returns the delivery of a moiety, 


here this return cannot be quaſhed nor avoided, 


if once filed, for he cannot fhew it foas to take 


advantage of it upon the trial; but the party, 


in cafe where more than a moiety is delivered, 


muſt come before the writ filed, and fuggeſt 
inequality, for elſe it ſhall be taken to be 
true, becaufe by inquifition, except the miſ- 
execution appear within the return itſelf, then 
it is void, and neither party put to bring his 


writ of ertot, and the plaintiff in fuch caſe 


may take out a new execution ; for this being 
void, is as if no execution at all had been. 
But becauſe teiſden and Wild doubted, cur. 
ar. Anonymus, Paſch. 26 Car. 2. and 
mw_m—C 7 CE 
If upon an legit the ſheriff deliver the 
moiety of a houſe without meres and bounds, 
the return is iff, and fhall be quaſhed for in- 
certainty; but if che ſheriff upon an elegi de- 
liver more than a moiety, the return is not 
void, but voidable by writ of error or audits 
ag Trio. 10 W. 3. B. R. Pullen v. Birk- 
geak, Carth. 453. ; 
$444 It 
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If the ſheriff upon an inquiſition upon an 
elegit returns the defendant to have 20 acres 
in Dale, and 20 acres in Sale, and delivers the 
20 acres in Sale for the moiety of the whole, 
all is void; for he ought to deliver a moiety. 
of the 20 acres in each vill; and this might 
be avoided in evidence in ejectment brought 
for the lands. 1 Lev. 1606. 8 
If only goods Upon an elegit the ſheriff took an inquiſi - 
levied on an tion, and levied ſome of the defendant's 
_ goods in part of the debt, but returned that 
— capins he had no lands; though 2 Inſt. 395. after 
for the refidue. an elegit, the plaintiff cannot have a capias. 
Str. 226. Per curiam: It being returned that the defen- 
dant had no lands, this is to be conſidered 
only as a Feri facias, and the plaintiff may 
have a capias ad ſatisfaciendum. Mich. 13 
Geo. 1. B. R. Lancaſter v. Fielder, 2 R. 

Raym. 1451. | wy 
No mticeof No notice is given of the execution of a 


| executing an writ of elegit, as there muſt be of a writ of 


legit: inquiry. Trin. 30 Car. 2. , A 
Fi. fa. u If a fieri facias be ſued out in the life of 
in life of de. the defendant, who dies before the return of 
Jn who the writ, yet the goods may be taken in 
& before #%e execution upon this writ, be there executor 
return, it may | RIS - : 

be executed, or adminiſtrator, or neither, for the goods 
were bound by the execution. Vide Rolls 
893. 3 Cro. 174, 181. Mo. 21. Cowper 
v. Dawes, Hil. 20, 21 C. 2. C. B. ſed vide 

 Stirt v. Alger, Trin. 22 Car. 2. a 
Dives as adminiſtratrix of F. S. recovered a 
frator plain. judgment in C. B. for 340 l. againſt Clerk, 
tiff ſues out a and ſued out a Heri factias thereupon directed 
fi. fa. and to the ſheriff of Middleſex, who returned that 
dies after good he had ſeized goods to the value of the debt, 


ſeiſed to the 
value of the and 


8 3 5 ty 22 Fegg bers » => =. hh. or 8 117 7 


in the'Eourt of Rings Bench. 305 
3358 
feity am j. Alter werds, and before the orcs p! 
— were fold, Tunes dig, and Clerk ſued n. 
Out a feire ucias wo the {heriff of AMiddleſar, 
toſhey cquſe why the goods ſhauld not he re- 
ed m bim 3 as ſuppaſias that now Dives is 
dead, there is np body Gp have the fruit of 
theexecurtiey., pon ademyrrer to the writ, . 
 jodgmentwas given for the defendants which 
judgment was afrerwards affirmed on a pric 
of error in . R. Qent was, by this feixing 
of his goods in execution, difcharged of the 
jodgment. The ſheriff; may ſell the goods 
by authority of lay without 2 vendilioni r- 
pura, | and; after his year is expired and he 
is out of iis office. In the cate of Cleevt v. 
Vrer, 1 Cro. 4 0, 45% 4 Jones 388. there 
was afurther act to he tlone, vic. the award- 
ing a/iberate. The Beste beniff is reſponſihle ſor Sheriff re. 
the value he has returned the goods ats and 
when the right is come $6 the adminiſteatot 4% 7be ad. 
de Bonit non, the ſheriff ſhallbring che money r. ft ator de 
into court, and upon the ad miniſtrator r bot bovis non, &e. 


nis non Ei ming in, and {hewing his letters fal. have the 


adiinifttation, he ſhall take it out. The g. 
return heres 3 good excuſe, ſo as the ſheriff 
mall not be amerced for got bringing the 
money into court, yet he mult ſell the goods 
in converyent time; ſor if a dißhriigas is ta- 
returt of the wit, or elſe he forfeits iſues. 
Aich. 3 Auns B. R. UGerk v. Withers, 2 R. 
Rayn. 1072.- Salk, 322. a : 74 


Judgmeut io B. R. Seri facias into London. Execution may 


teturn ulla hong, teſtatum into Montgomery- enter into 
e 7 = ber OR ſhire, Wales. 
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4306 The Attozney's Pꝛactite 
. 2 the ſheriff returns quod breve! dow? re- 
is' non currit in Wallia niſi in cauſa regis, or 
herein the king is concerned. Saunders 
moved that the'{heriff mi ight be ror 
| Reſolved per curiam, That upon 23 
in this court, execution may be awarded i ins 
Or a county Wales or a county palatine. Vide 2 Cro. 484. 


alas. 1 Cro. 445: that lands in Wales pleadable 


here. Hetley 18, 20, 21. 2 Bulſtr. 34, 156. 
2. If the writ did not run there, yet the ſhe-· 
riff being an officer of this court, ought-not 
to queſtion it, but to make retutn of the exe- 
Eution of it; and the ſheriff was ordered, 
upon a penalty, to return the writ as he would 
ſtand by it; for it was reſolved the: ſheriffs 
in Wales ought to execute judicial'writs, and 
the court has none to write to there as in 
counties palatine, Where they wrire to the 
chancellor or chamberlain, or warden of the 
Cinque Ports. An elegit may be executed in 
Mules, and why not a f. fa.? If it could 
not; the party would be without remedy ; 
for he cannot bring an action there upon this 
judgment, and he cannot outlaw the defen- 
dant, becauſe this is on a bill of debt againſt 
an executor. Draper v. Blaney, 1Trin.' 22 
Car. 2. 1 Lev.291, Raym. 206. '2'Saund. 
193. 2 Keb. 649, 657, 724. 
Of execution Judgment againſt two; one dies, cbephin 
on @ joint juag- tiff brings a ſti. fa. againſt the furvivor and 
_——— the executor of the other defendant ; the ſur- 
dans. vivor makes default, and the executor demurs 
and has judgment becauſe it was held that 
the perſonal lien ſurvived. Hale: Where a 
Jag ment is againſt ſeveral, there the lien 
0 | ſurvives; 


in the Court of King's Bench: 


|  ſutvives; for as'the land is not bound but in 


* 
5 
on 


255 


reſpect of the perſon; ſo in that caſe the party 
dying, his lands are unbound. If judgment 
| inſt two or three, the execution muſt, be 

joint, and not againſt any one; and if three 


be jointly and ſeverally bound, the party muſt 
ſue either all or one, and cannot ſue two, 


becauſe neither joint nor ſeveral; but where 
ſeveral become bail, there one may be ſued 


without naming the other, for they are ſe- 
ry v. Ward, Paſch: 26 


verally bound. Ca 


Car. 2. 


3 Keb. 298. 2 Nut 
Debt upon bond, againſt the 


* 


principal, a 


after againſt the bail, and the whole penalty 


levied upon the goods of the bail, and the 


nd here on a pe- 
nalty being le- 
wvied, the court 
well order the 


money remaining in the ſheriffs hands; they p/aintiff to 
move, that the plaintiff may accept his prin- 
cipal, intereſt and charges, and return the 
reſt. The court ſaid the defendants came 
very late, for they never uſed to make ſuch 


a rule after execution executed, yet being in 


take only bis 
principal, inte- 
reft and cofts. 


: caſe of the bail, and the money remaining 


in the ſheriff's hands, it was granted; but 
if the ſheriff had paid the money over to the 
plaintiff, they would not help the 
Anommus, Mich. 30 Car. 2. 

- Huſband and wife taken in execution 
gaoler let the huſband eſcape; 


| defendant. 


. 


that unleſs the plaintiff would take the huſ- 


51. 


- Motion 
by F. fa. out of this c 


X 2 


* 


latine 


iſſue out of this 


court into a 


3 the Eſcape of the 
court reſolved, and the 
e/cape of the ; 
band again, as be migbt do; they would diſ- wow , 
charge the wife, and ſaid, the efcape of the 
" huſband was the eſcape of the wife. 1 Vent. 
to have reſtitution of goods levied Frauen may 
ourt in the county pa- 


county pala- 


tine. 


3009. 
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308 Ehe Attohiiey's Plattite 
laatine of Chiffer, denied per cot. and held, 
that execiitions may well iffue qut of this 
- court ts the county palatine on a judgment 
Originally given in this court. 1 Lü. 2 56. 
Where two Per Hu, If n f. fu. is delivered to the 
writs of exe- ſheriff to- day, and Atiother to-mortow, and 
cution are de- this ſheriff executes the laſt firſt by making 


i tand good, and che vendee ſhall Hold the 


preference to goods apainſt him Who firſt delivered the 
that which Writ to the ſheriff; and his remedy is only 
Some Af 4. by action againſt the ſheriff. en 


- = * * 


But if the writs of exccmibn are delivered 


to the ſheriff” the fame day, he hath Hot 
ck.(ection which to execute firſt, but is bound 
do give preferenee to that which was firſt de- 
 _ Hvered but if in fact he execute that firſt 
which was laft delivered, and make ſale of 
the goods, the vendee hath a good title to 
8 cannot be defeated by a ſubſe- 
quent execution of that writ which was firſt 
delivered. But the party concerned in fuch 
 - writ is put to his action againſt the ſheriff, 
Mich. 9 W. 3. B. R. Smalcomb v. Huckmg ban, 
Cartb. 419. Vile Statute of Frands 29 Car. 2. 


Execution a- Twiſden : I have known where if a judg- 


gainfl an a. ment was given, and there was an agreement 
grement fit between the parties not to take out an execu- 


A.. tion itil the next term, and they did it be- 


fore, that the court ſer all aſide.” 1 Mod. 20. 


Excceution of- The plaintiff may have execution preſently 


ter judgment after judgment is ſigned, and before it is en- 


Ar bl tered, for otherwiſe he ſhould be at great de- 


dre it is en- wage | ” | hops af | 
— lay; for the courſe of the court is not to en- 


ter the judgment till the vacation after, and 
4 a We "ve "the 


4A A M9. 249 oi Saf nei Woo ev. k 
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in the Court ok King's Bench. 309 
the defendant is not at any er for he 
may have a writ of error after the ſigning, 
and before the judgment entered. Mich. 15 
" Fac. Smith and Bowles. 1 Rol. Ar. 899. 
Vide 2 Show. 494. 3 Daw. 329. M. ph 1. 
Upon an execution upon a ſtatute-ſt; * Boch of a peer 
merchant, upon ſtatute of Acton Burnel, 5 —5 to 
23 H. 8. the body of 3 peer may be taken i in FI 
execution. * 73. 3 Ns. 327. 958 


4 ca. ſa. in debt. 


\EORGE the third, by che grace of Ca. ſa. in debt. 
God, of Great Britain, France and Ire- 
land kin ao defepder of the faith, Sc. To 
the ſheriff o f Midaleſe eſex greeting. We com- 
mand you, that you take C. D. [sf there be 
an alias di&” put it in] if he ſhall be found in 
your hailiwick, and fafely keep him, fo that | 
vou may have his body before us at Yeſtmin- 
Her, on next after to ſatisfy 
A. B. of one hundred pounds of debt, which | 
the ſaid 4. B. lately in our court before us at 
Weſtminſter recovered againft him; as alſo of 
ſixty - three ſhillings, which in our "faid court 
before us at Weftminfter were adjudged to the 
ſaid A. B. for his damages which he ſuſtained 
as well by occaſion of the detaining the ſaid 
debt, as for his coſts and charges by him 
abeut his ſuit in that behalf expended; where- 
| of the ſaid C. D. is convicted, as appears to 1 us 
of record; and have there then this writ. 
We Wi hem . e at * | 
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„% The alter Praniee 
Aer, the day of inthe 


| Wo 


year of our reign, 
1 If in caſe upon promiſe, ſay, To ſatisfy A. B. 
winds 3 45 Wah d which the ſaid 4. B. 
: lately in our court before us at Weſtminſter 
recovered againſt the ſaid C. D. for his da- 
mages which he ſuſtained as well by occaſion 
of the not performing certain promiſes and 
undertakings lately made by the ſaid C. D. 


5 dio the ſaid 4. B. as for his coſts and charges, 
4 A teſtatum ca. fa. 

4 Teftatum ea. 'S EORGE. the third, by the grace of 
l | fa, in debt. I God, of Great Britain, France and Ire- 


land king, defender of the faith, &c. To 
the ſheriffs of London greeting: Whereas we 
lately commanded. our ſheriff of Middleſex 
that he ſhould take C. D. if he ſhould be foun 
in his bailiwic, and ſafely keep him, ſo that 
he might haye his body before us at Weſt- 
minſter, at a certain day now paſt, to ſatisfy 
A. B. of five hundred pounds of debt which 
the ſaid A. B. lately in our court before us at 
Weſtminſter had recovered againſt him, and 
alſo of ſixty-three ſhillings which ley in our 
ſaid court before us at Weſtminſter had been 
i eee Had! 1:4 11 eee 


— le. 1 = 1 „ 


* 


* Judgment of Hilary term, Aa d the execution bore 
teſte the firſt day of that term, and held to be good. 
1 K. Raym. 695. Compns i 17. Salt. 50, 88. Anat. 


305, 309. 
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adjudged; to the ſaid A. B. for his damages 
which he had ſuſtained as well by occaſion of 
the detaining that debt, as for his coſts and 
charges by him about his ſuit in that behalf. 
expended, whereof the ſaid C. D. is convicted, 
as appears to us on record; and our ſaid ſhe- | 
riff of Middleſex at that day returned to us, 
that the ſaid C. D. was not found in his baili- 
wie; whereupon, on the behalf of the ſaid 
A. B. it was ſufficiently atteſted in our ſaid. 
court before us, that the ſaid C. D. doth lurk 
and ſecrete himſelf in your county: We 
therefore command you, that you take him, 
if he may be found in your bailiwic, and 
ſafely keep him, ſo that you may have his 
body befors us at Weſtminſter, on next 
after ., to ſatisfy the ſaid A. B. of the 
debt. ef damages aforeſaid; and have there 


then, Sc. 5 


' GEOR G E the chird, by 5 grace of Ca. fa. by far- 
God, of Great Britain, France and Ireland viving execu- 
king, defender of the faith, Oc. To the er. 224inf an 


executor after 


ſheriff of Middleſex greeting: Whereas by en, eee 


our writ we lately commanded you, that of rned on a 
the goods and chattels, which were of Lewis fi. fa. 
R. gent. deceaſed, lately called L. R. of, Sc. 


at the time of his: deceaſe. in the hands of 


Rebecca R. widow, executrix of the teſtament 
and laſt will of the ſaid L, R. in your baili- 
wic, you ſhould cauſe tobe made two hun- 
dred pounds of debt, which Ihomas V.. Phi- 
lip S. and; Robert R. ſurviving executors of 


the teſtament and laſt will of, Gabriel. Cbalco- 


rines, gent. deceaſed, lately in our court be- 
fore us at Weſtminſter, had recovered againſt 
X 4 the 


. ——— 
— 
3 - - 
4 - * — _ as - 
* 2922 ” o — —5 - 
Wr . * »ä̃ñ̃ñ h— h 8 L . 8 —— 
d e ö * * — 
5 : 23 n 
- > 8 gy e "> 2 2 


* 4 * 
r 
Dee 


15 


poll (ci. fa. 


"The Aitomey's nder 
the mid Rebecca 5 ad alſo fixty- three ſhillings, 


Which in ow faig cotirt before us had been 


adjudged to the Taid 7. . F. S. and N. R. 
for their damages which they had ſuſtained, 
as well on * of the amg that debt, 
as for their cofts and charges by chem about 
their fuit in that behalf ex ex ded, whereof 
ſhe was convicted; ab a ppea to us of record, 

if ſhe had fo much In — Dab t6 be admi- 
niſtered; and if ſhe had not fo much in her 
hands to be adminiſtered, then the ſaid da- 

mages of the proper goods and ehattels of 
the ſaid Reben; ind whereupon in our aid 
court before us, it was conſidered; that the 
faid T. V. P. S. and R. R. the ſorviving exe · 
cutors of the faid &. C. ſhould have their exe- 


cution againſt the ſaid R. of the debt and 


damages aforeſaid to be levied of the goods 
and chattels which were of the ſaid L. R. in 
the hands of the ſaid R. to be adminiſtered, 

if The had then fo much in her hands to be 
adminiſtered z and if ſhe had net then fo 


much in her hands, then the ſaid damages to 


be levied of the proper goods and chattels of 
the ſaid R. and that you ſhould have that 


money before us at VWeſtninſter, on Wedneſ- 


day next after five weeks of Eaſter, to render 


to the ſaid T. V P. S. and R. R. for their 


debt and damages aforeſaid ; and you the 
faid ſheriff of Middleſes at that day returned 
to us, that the HQ” R. had no goods of 
chattels in your baiſiwick;' which were of the 
ſaid L. R. at the time of his death, in her 
hands-to-be adminiſtered; whereof you could 
cauſe to be made the ſaid debt or damages, 


| * nor had the ſaid R. any 


of 


in _the'Conſit of King's Benth. 


of het own proper goods and chartels.ih your 
bailiwic, whereof you could cauſe to be made 


the ſaid damages, or any part thereof, ac- 


cording; to the demand of that writ 5 And 


wheteas thereupon in our faid court before 
us, 'thete were afterwards ſuch proceedings, 
that by our faid court before us it was con- 


ſidered, that the ſaid 7. V. P. S. R. R. the 


ſurviving executors of the faid G. C. ſhould 
have execution againſt the ſaid R. uf the ſaid 
two hundred pounds of debt, and alſo of the 
ſaid fixty-three ſnlllings for the damages, 
colts and charges aforeſaid; to be levied of 


the proper goods and chattels of the ſaid R. 


And it was further conſidered by our faid 


court before us, that the ſald F. V. P. S. and 
R. R. ſhould recover againſt the ſaid R. ewen- 


and eight pounds for their coſts and cha 
by 8 their ſuit by occaſion of The 
proſecuting our writ of ſcire facias in that be- 
half expended, adjudged by our ſaid court 
before us, to the faid T. V. P. S. and R. R. 
at their requeſt, according to the form of 
the ſtatute in ſuch cafe lately made and pro- 
" vided: We therefore command you, that 
you take the ſaid R. if ſhe may be found in 


your bailiwic, and keep her ſafely, ſo that 


you may have her body before ub at Ve- 
minſter, n next after do ſatisfy 
the ſaid 7. V. P. S. and R. R. of the ſaic 


two hundred pounds of debt, and of the ſaid 


ſixty-three ſhillings of damages, and alſo of 
the ſaid twenty and eight | ye for the coſts 
and charges aforefaid, adjudged to the ſaid 


N. P. §. and R. R. as aforeſaid, according 
7VCFGCGFTFFC DIY 1640" . to 
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to the forin- of -the. ſaid ſtatute; and have 
there then this writ. .. Witneſs, Ge. 1 P's 


Ca. fa. againf. : GEORGE the chin, by the: grace of. 
ar adniniftra- God, of Great Britain, France and Ireland 
a — kings defender of the faith, Sc. To the 
ſheriffs of Londen greeting : We command 
| you, that you take Jane Tudor, adminiſtra- 
trix of all and ſingular the goods and chattels 
which were of Thomas Tudor at the time of 
his death, who died inteſtate, as it is ſaid, if 
ſhe may be found in yout baili wic, and fafely 
keep her, ſo that you may have her body be- 
fore us at Weſtminſter, on n next Fear 
to ſatisfy James Comber of 
| whicksi in 6ur court before us, - arising to 
the form of the ſtatute in ſuch caſe lately 
made and provided, were adjudged to the 
ſaid James for his coſts and charges by him 
ſuſtained. about his defence in a certain action 
of a plea of at the ſuit of the ſaid 
Jane, becauſe che ſaid Jane did not afterwards 
further proſecute that action, and whereof 
ſhe is convicted, as appears to us of record; 
and have there then this writ. Wan &c. 


Ca. ſa. b a || GEORGE the third, by the grace of 
non proſs for God, of Great Britain, France and Ireland 
want of a de- king, defender of the faith, c. To the 
claratim. ſheriffs of London greeting: We command 
vou, that you take Sarab Wheeler, widow, 
if ſhe ſhall be found in your bailiwic, and 
ſafely keep her, ſo that you may have her 

body before us at Weftminfter, on 
next after do ſatisfy Robert Parry of 


which | in our ſaid court before us 
at 


þ 2 
* 44 


in the Court of King's Bench. 
at Weſtminſter were adjudged to the Taid Ro- 


315. 


Bert, according to the form of the ſtatute in 

that caſe lately made and provided, for his 
coſts and charges by him ſuſtained about his 

defence, in appearing to our certain writ of 


latitat proſecuted againſt the ſaid Robert, at 


the ſuit of the ſaid Sarab; and whereupon. 


the ſaid Sarab did not afterwards further pro- 


ſecute that writ, as appears to us of record; 


and have there then this writ. Witneſs, &c. 


EDR E the third, Ee. To the ſhe- 


riff of Suſſex greeting: Whereas by our writ®, f, . 


Teſtatum ea. 


we lately commanded N. P. eſq; late ſher iff f. fa. 


of your county, that of the goods and chat- 
tels of John Jones, otherwiſe called Jahn Jones 
of, Ac. in his bailiwic, he ſhould cauſe to be 
made one hundred pounds of debt, which 
William Maddox lately in our court before us 


at Weſtminſter recovered againſt him, and alſo 
fixty-three ſhillings, which' in our ſaid court 


before us were adjudged to the ſaid William 
Maddox for his damages which he had ſuſtain- 
ed, as well by occaſion of the detaining that 
debt, as for his coſts and charges by him 
about his ſuit in that behalf expended, where- 
of the ſaid John Jones was convicted, as ap- 
peared to us of record; and that he ſhould 
have that money before us at Weſtminſter, on 
next after + laſt paſt, to render to 
the ſaid William Maddox for the debt and da- 
mages aforeſaid; and our ſaid late ſheriff of 
your county at that day returned to us, that 
he by virtue of the ſaid writ to him directed 
had cauſed to be made of the goods and 
chattels of the ſaid John Jones thirty pounds 
| parcel 
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to the ſaid Wilkan Maddox in 
ſaid debt and damages: And the ſaid ſheriff 


The Attomey's Pradice:- 
* of the debt and damages aforeſaid ; 
which faid money he had cauſed to be paid 
part of the 


further certified, — the ſaid Jobn Janes had 
no more or other goods in his bailiwic, where- 


of he could cauſe to be made the reſidue of 


the ſaid debt and damages, or any part there- 
of; and whereas by our writ we lately com- 
manded. our ſheriffs of London, that they 
ſhould take the ſaid F. J. if he ſhould be 


found in their bailiwic, and ſafely keep him, 
_ fo that they might have his body before us at 


Weafminfer, on next after to _ 


fy the faid'#. M. of ſeventy-three pounds 


and three ſhillings, the reſidue oof the fajd debt 
and damages in form aforefaid recovered; 
and our faid ſheriffs of London at that day re- 
rurned to us, that the ſaid J. J. was not found 
in their bailiwic z upon which on the behalf 
of the ſaid . M. it is ſufficiently certified 


in our court before us, that the ſaid J. J. lurks 


and ſecretes himſelf in your county; we there- 
fore command you, that you take the ſaid 
J. J. if he may be found in your bailiwic, 
and ſafely keep him, fo that you may have 
his body before _—_ = We miner, on 

next after the ſaid . M. of 
the faid ſeventy 9 nds and three - fhil- 
lings, the — of the debt and damages 
aforeſaid; and have cher then this unte 
Wheel, Ge. k Ht 5 
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land king, defender of the fach, Oc. 159 
the ſheriff of Lincoln greeting We command 
om, that of the goods and chattels of C. D. 


your bailiwic you cauſe to be made one 


_ -hundred pounds, which A. B. lately in ohr 
court before; vs at Weſtwinſter tecovęrod 
againſt the {aid C. D. for bis damages which 


be ſuſtained, as well by means.) of the not 


| 3 certain promiſes and undemta- 
kings lately made by the ſaid C. D. to che ſaid 
A. B. as for his coſts and changes by kim 
about his uit in that behalf expended; where- 
of the ſaid C. D. is convicted, as appears to us 


of record; and have that money before us at 
Weſtminſter, on next after to r- 


% 
1 


in our court before us at ef minſter covered 
againſt him, and alſo ty and-threehillings 
which in our ſame court before m at Mai- 
winſeer aforeſaid were adyudged do the faid 

A. B. for his damages which he ſuſtained, as 
well by ogcaſion of the detaining chat debt, 


as for his coſts and charges by him about his 


ſuit in that behalf expended, whereof the 

ſaid C. D. is convicted, as appears to us of 

record, and have that money before us at 

Weſtminſter, on nent after 8 000 

n | TINT, render 
* 


COBORGE te third, by, che grace of xi 
God, of Great Britain, France and Jrg- on promiſe. 


ger to the ſaid . B. for his damages afore-- 


of g 8 . | 1-48 

BESIDE INF . , 0 ; of fol 

© If in debt, ſay, [You vaufe to he made orc In debt. i 1 

hundred pounds of debt, which -A. B. lareix 1 
j 


37 


* 


..fa. in caſe 
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338 Ebe Attozney's Pugiiice: 


render to the ſaid A. B. fot his debt and dz: 
mages aforeſaid, Ec. NE 1 


c; If in covenant, ſay, Which he ſuſtained as | 


well by means of the breaking a certain co- 
venant lately made between the ſaid C. and 
de aid 4. as for his coſts and charges, Cc. 
I after ſi. fa.” If you make out a ca. ſa. or a f. fa. after 
à ſci. fa. has iſſued, after c as it 
appears to us of record add; And where- 
upon in our ſaid court before us at Veſtmin- 
ſter, it is conſidered, that the ſaid A. B. have 
his execution againſt the ſaid C. D. of the 
damages aforeſaid, [or debt and damages 
aforeſaid, as the action is] by the default of 


the ſaid C. and have that money, GWS. 

Fi. fa. for as — 2 G E O RGE the third, Se * To the ſhe- 

executor on a TiIfls of London greeting : We command you, 

Judgment re-" that of the goods and chattels of | Edward 

covered by the 137, 1:nefley, gent. in your bailiwic, you cauſe 

teftator. OY» S 7 | 

to be made two hundred pounds of debt, 

Which Thomas Haſſel, eſq ; now deceaſed,” in 

his life-time,-lately in our court before us 

at Weſtminſter recovered againſt him, and 

alſo ſixty- three ſhillings, which in our ſaid 

court before us were adjudged to the ſaid 

Thomas for his damages which he ſuſtained, 

as well by occaſion of the':detaining that 

debt, as fos his coſts and charges by him 

about his ſuit in that behalf expended, where- 

of the ſaid Edward. is convicted, as appears 

Sci. fa, to us of record; and whereupon in our ſaid 

court before us, it is conſidered, that William 

Haſſel, eſq; executor of the teſtament and = 
OS Wi 


* 


im the Sou ot King's Went. 319 
will of the ſaid Thomas; have: his execution 
againſt the ſaid Edward of the debt and da- 
mages aforeſaid; according to the force, form 
and effect of tlie ſaid tecovery; and have 
that money before us at Meſtminſter, on: 
next after to render to the ſaid Wil. 
liam for the debt and damages aforeſaid ; 
and have there then this writ. Witneſs, Sc. 2 595 
Hig? 919 35.01 e15379Þ3900 5 e | 
- GEORG Ethe third, c. To the ſhe- Fi. fa. fir an 
riff of Kent greeting: We command you, „ 4 


1 5 >* * 8 
„„ 


that of the goods and chattels in dur baili- 2, 2 


wie which were of Francis Howe,'eſq;- de- bonis non. 
ceaſed, other wiſe called Francis Howe of, Sc. 
at the time of his death in the hands of T- 
mes Howe, eſq ; adminiſtrator of all and ſingu - 
lar the goods and chattels, rights and credits, 
which were of the ſaid Francis Hawe. at the 
time of his death to be adminiſtered, by Wil- 
liam | Howe and Jobn Howe, deceaſed, late 
executors of the teſtament and laſt-will'of the 
ſaid Francis Howe, in the life-time of the 
ſaid William Howe and John Howe unadmini- 
ſtered, you cauſe to be made four hundred 
pounds of debt, which James Comber, eſq; 
and Frances his wife, lately in our court be- 
fore us at Weſtminſter, recovered againſt the 
ſaid William Howe, after the 98250 of the 
ſaid Jobn Home; and alſo five pounds, which 
in our ſaid court before us were adjudged to 
the ſaid James and Frances for their damages 
which they had ſuſtained, as well. by occa- 
ſion of the detaining that debt, as for their 
coſts and charges by them about their ſuit in 
that behalf expended, to be levied of the 
goods and chattels which were of the ſaid 
Ras, | Francis 
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Francis Howe at the time of his death is the 
hands of the ſaid M liam Howe to be admi- 


niſtered, if he has ſo much in his hands 4 
and if he has not ſo much in his bands, 
then the ſaid damages to be levied ef the 
proper goods and chattels of the ſaid William 
Howez\whereof he was convicted, as appears 


to us of rrrotd ; and whereupon, in ohr faid 
court before us, it is conſidered, that the ſaid 


_ - - James Comber and Frances. have there execu- 


Elegit. 


tion againſt the ſaid Thomas Howe of the 
_ . -debt and damages to be levied of the goods 
andi chattels of the ſaid Francis Howy' at the 
time of his death in the hands of the ſaid 


Wilkam Hon to be adminiſtered, actording 


to the force, form and effect of the ſaid geco · 


very; and have that money before us at Weſt» 
minſter, n vext after co resder 
to the ſaid Faiths Comber and Frances for the 
debt and damages aforeſaid ;' and Have 1997 


| N | Witneſs, e. Ws 


45 ces n 
it. = *% N * 
a 17 4. RY * 0 So; wy j 7 


\EORGE the ard, by hs grace * 
Cod, of Great Britain, France and Ire- 
land king, defender of the faith, c. To 
the ſheri of, Sc. greeting: "Whereas 4. B, 
lately in our court before us at Weftme 


by bill without our writ, and by the judg: 


ment of the ſame court, recovered again 


CD. 100 f. of debt, and alſo 40 6. for his 


damages which he ſuſtained as well by means 
of the detaining the ſaid debt, as for his coſts 
and charges by him about his ſuit in chat be- 


half expended, whereof theſaid C. D. was con- 
victed, 


in the « Court of King's Bench. 
victed, as" appears to us of record ; and af- 
terwards the id A. B. came in our court be- 
fore us, and choſe to be delivered to him all 
ce CN chattels of the ſaid C. D. 5 

the orten and beaſts of his plough), 
a0 o a moiety of all and ſingular the > 
and tenements of the ſaid. C. D. in your baili- 
wic, to hold to him the [aid goods and chat- 


tels as his on proper goods and chattels, and | 
alſo. to hold the faid moiety to him and his aſ- 


s as his free tenement, according to the 


tovided, until che ſaid debt and damages 
| 80 thereof fully levied: We therefore 

command you, that wirhout delay you cauſe 
all the goods arid chattels of the 1 CD. in 


Four  batliwic, (except t the oxen and beaſts of | 


his plough), à and alſo a moiety of all the lands 
and tenements of the ſaid . in Wun eur * 
Hic, whereof the ſaid C. D. on the ; 
day of ©! on which day the ſaid wt 
ment Was ini vor at Ay time afterwards 
was ſeized, to he delivered to the ſaid . B. 
by a reaſonable price and extent; to Hold to 
him the ſaid: goods and | chartels'as' his Own 


proper gobds and chattels, and alſo to hold 


the moiety of the ſaid lands abd tenements 
as his free teneèment; to him and his pray. ov 
according to ele form of the ſaid ſtatute, un 

il the ſaid/debt'and-damagesſhall be thereof 


fully levied; and that you make en | 


us at Weſt minflery/on next after 

ander your ſdal and the ſeals of them by 
whoſe oath you ſhall make the"ſajd! extent 
and e in what manner you ſhall 


4 ; 0 
5 . 
* A 2 * a 1 ve 
* 


form of che ſtatutè in that caſe made and 
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kr. againſt . GEORGE the third, I Fu 
1 0 


F#ertenants.. 


ment of the ſame court, recovered e. 


ce Attozney's Piabſte 
bn ne this our writ; and baye ther 
then this writ, Witneſs, c. 
A writ teſted out of term is. void, and 
the court will take notice en tefted 
e em, R Rm 4 4. ic -i 


of 
Ged, of Great Britain, Frauce eland 


king, defender of the faith, Ec. To the 
ſueriff of E Efex gregtin : Whereas R. R. eſqʒ 
lately in our court before us a Veminſter, 


by bill without our writ, and by the judg- 


H. S. gent. otherwiſe called; & 

ſand pounds of debt, ci alfo. Ow | pounds 
for his damages which he has ſaftained, as 
well by oeraſion of the detaining that debt, 

as for his caſts and charges by him about his 


ſuit in that behalf hd. 1 the faid 


M. S. is convided, as appears to us of re- 


cord; and whereupon in gur ſame court be- 


fore us, it is conſidered, chat the ſaid R. R. 
have his execution /agaiolt. 7. V. C. B. and 


E. G. tenants of one meſuage ſj ve harns, and 


two ſtables, one garden, one orchard, twenty 
acres of land, and · cwenty acres of meadow, 
ba hr gt mn and ten acres of wood, 

the appurtenances,: ſituate, lying and 


: being i in the pariſh of Feſtham in your coun- 


&y,: which were the lands and tenements of 


the ſaid N. C. deceaſed, (of which the, ſaid 


M. S. an the day of giving the ſaid judgment, 
and afterwards was ſeiſed in his demeſne as 


_ bf fee) of the debt and damages aforeſaid to 
be iel of thoſe lands and tenements; and 


4 afterwards 


— 


in the Court of Alugz's Bench. 303 
afterwards the fad N. R. came in our ſaid 
cobutt before us, and, according to the form 
of the ſtatute in fuck baſe made and provided, 
choſe a mbiety of the ſaid lands and tene- 
ments to be deſtvered to him by a reafonable 
ptite and extent, to hold to him and his aſſigns 
as his free tenement, according to the fofm 
of the Leer until the faid debt and 
damages [hall be theredf fully levied: We 
therefore command you, that without delay 
you cauſe à moicty of all the ſaid lands and 
tenements to be dellvered to the Taid R. R. 
by a reaſbnable price and extent, to hold to 
him and his aſſigns as a free tenement, ac- 
cordiog to the form of the ſaid ſtatute, un- 
til rhe faid debt and dathages ſhall be thereof 
fully levied; and in what manner you (hall 
exetute this our t, wake appear te us 
at Weſtminſter, $M "next after 
remitting to us this our writ, Witnels, Cc. 

in the county aforeſaid, on the egit. 


wot AN 

dea, St. before me C. D. eq; Hetiff 

of the county aforeſaid, by virtue of a writ 
of out lord the king to me directed, and to 
this inquiſition annexed by the oaths of [ha- 
cnn bo 12 jurors] good and lawful men of 
my bailiwic, 'who upon their oath ſay, that 
E. F. named in the Eid vrtt on the day of 
giving the judgment mentioned in the ſaid 
writ, to wit, on the day, Cc. and 
on the day of taking rhis inquiſition was feiſec! 
in his demeſne as of fee of and in one meſuagt 
Acres of land, ' | © acres of 
e 1 2 meadow, 


N inquifition ibdented talten at B. 4 return ſo an 
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The Attozney's P2aftice:: . _ 
meadow, ai . REES of paſture, rr 
and heath, with the appurtenances called G. 


within the parjſh; of H. in the county afore- 


ſaid, now or late in the poſſeſſion of che ſaid, 


E. Her of his aſſigns, of the clear yearly va- 


lue in all iſſues above repriſes of forty pounds, 
and of and in one other meſuage,  , 

acres of land, acres of meadow, 
acres of paſture a acres of wood, and 
ecatrres of furze and heath, with the 
appurtenances called, K. within the ſaid pariſh 


. 


of H. in the county aforeſaid, now, or late in 


the tenure of L. M. or of his aſſigns, of the 


clear yearly value in all iſſues above repriſes of 


» 


den pounds, and that one. of the ſald two 
meſuages firſt aboyementioned, ante 
acres of land. Ecres of; meadov 
acres of. paſture, — aeres of 
wood, and acres of furze and heath, 
called G. being of the yearly value of 


are one moiety of the ſaid tenements; which 
moiety of the ſaid tenements I the ſaid ſhe- 


riff on the day of taking this inqiſition, 
have cauſed to be deliyered to N. O. in the 


ſaid writ named, by the price and extent 


aforeſaid, to hold as his free tenement to him 
and his aſſigns, according to the form of the 
ſtatute in that caſe made and provided, until 
the debt and damages in the ſaid writ men- 


| tioned ſhall be thereof fully levied ; and the 


faid jurors, upon their oath further ſay, that 
the ſaid E. F. has no goods or chattels; nor 
has nor had at the time of giving the ſaid 


_ -zudgment, nor at any time afterwards ever had 


any other lands or tenements in the ſaid coun- 


ty, 
1 


n che Evie ok e webe. 26 
ty, to the knowledge of the ſaid jurors. In © 
teſtimony whereof, as well I the ſaid ſheriff 
as the faid jurors, have to this inquiſition al- 
ternately put our ſeals, on the day and year, 


and at che place aforeſaid. e e eee 
. eee C. D. eſq; ſheriff. 


The ca. ſa, and fi. fa. are only ſcaled, for 
which you pay 7 d. but the elegit is both 
ſigned and ſealed; you pay 15. 8 d. to the 
chief clerk. for ſigning it, and 7 d. to the 


ſcaler for ſealing it. 
| Cab Proceedings by original. | 
T HIS antient method of proceeding, U ef proceed 
| though now much out of uſe, is ſtill 2 &y original. 
very neceſſary in many cafes.  _ | 


As, for example in proceeding in this court Again peers, 


| : | | who cannot be 
- againſt 8 who by the law of the land Fred by Bill, 
are not to be arreſted in any civil cauſe what-4,,.- rbercby 
ſoever ; and therefore not to be proceeded jupjo/ed to be 
againſt by bill, becauſe therein ſuppoſed to be in cultodia | 
in cuſtodia mareſcalli. Sed quere. mareſcal 
And againſt corporate bodies, as mayor Ard bodies 
and aldermen, dean and chapter, maſter and corporate. 
fellows, Sc. and hundredors on the ſtatute of 

REI 

No guare impedit, writ of right, replevin Several ac- 
and ſuch like, come into this court, but either {#9 #* i, 
by original writ, or elſe by being removed 372 , 
from inferior courts by writs which are in 
their nature original writs, and returnable co- 
ram nobis ubicungue, c. as writs of recordari 
Facias loquelam, accedas ad curiam, certiorari, 
Writs of error, Sc. | 
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original writ. 
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No writ of er: lt is a much more expeditious may of pro- 
dor no 


For on or ; r e fuitor his right than by bill, fo 
ment by origi- writ. o error Heth on a judgment obtained by 


— original writ, but what mult be made return - 
able in the high court of parliament, and that 
purchaſed and carried on at a very deat rate, 
and commonly attended with exemplary coſts 

in — | ns. +3 papa in 8 if "way 
judgment bo affnmed: whereas, if the judg- 
ment be on an aftion brought by bill, a oh, 
of error may be brought returnable in the 
Exchequer chamber, and from thence, after 
four terms attendance, a writ of error may 
be brought returnable in the houſe of lords. 

Tis uſe in ent- It is alſo of excellent uſe in outlawing 

 lawing defen- debtors who are difficult to be arreſied; and 

le. lie concealed in holes and corners fpending = 

ſelves, their creditors ſubſtance. _ 5 

No ſurrender And note, that if the defendant be arreſted 

- in Aſcharge of on the capias utlagatum, and bail is put in, 
bail on at. the defendant cannot diſcharge his bail by 
leu ſurrendering himſelf to prifon, but he mu! 

pay thecondemnation-money, or they for him, 
Cant proceed It is ſaid, that no original writ may be 
y original is made returnable in this court in any action of 

debt, derinue, debt, detinue, covenant or account. Vid 

—— Ps © 1 

| Original writ The original writ which is iſſued out of 

a warrant for the high court of Chancery, and made out by 

#6e capias. the curſitor of the proper county, is not at 

this day in general cafes ſerved on the defen- 
dant, except it be againſt a peer or a body 
corporate, it being only a foundation or war- 
rant for the capias, on which the defendant 
may be arreſted, and the plaintiff have bail 

. 7 7 oe: * 
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) AMaddleſex. If A. B. ſhall-give you ſecurity 
to roſecute his ſuĩt, then Put by * ſureties N t Lev. 2. 1 
an 5 
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and ſafe pledges C. D. late of Weſtminſter in 
the county of Middeſex,. joiner, That, c. 
To ſhew, that whereas [hbere-ſet forth the 
whole declaratiop verbatim, till you come to] 
to the damage of the ſaid A. B. of 361. as 
59.08. 0:43 26 THEE 5412 2 ASS 1 $2.0 
Naber Richard- Returnable before 
. ſa! Attorney,  - our lord the king, 
 ..-  $ May 1768. on the morrow of 
wt al % 0.245; vthe Holy Trinity, 


19-984 1 1. |: Whereſoever, Cc. 
Affidavit for 20 %% rd 


You carry the præcipe to the filacer, who Fre en origi- 
will make out the capias and procure the nal and ca. 
original and return, and file it for you; you pias. 
pay the filacer 25. 6 d. for the firſt count of | 
the capias, and 6 d. for every other count, , 
and the like for the original, which he pays R 
over to the curſitor; beſides 4.4. for filing the 
original, making together 55.4. for the firft 
count, and 1.5. for every ſubſequent. count. 

You carry the capias to be ſealed, for which 

you pay 74d. and then to the ſheriff for a 

warrant, for which you pay 25. 4d. | 
| | Y -4 You 


e D wfoenG 43 to oor 
zes ., * The Attomey's Pratice | 
Tau mult be cautious that the teſte of the 
doll. ant original (which muſt be at leaſt fifteen days 
before the teſte of the capias) be ſubſecuent 
to your cauſe of actio . 
Fines on origi· Tou pay on original writs, where the da- 
nah, mages laid exceed 40 J. fines to the King in 
the following proportions * J. ,. d. 

From 40/7. to 100 marks, o 68 

From 100 marks to 100 J. o 10 0 

| From 100 l. to 200 marks, 0 13 4 

K ee 1336: 659 84. to. 1660. 1332 16 8 


— 


From 166 J. 136. 4 d. to 20]. 1 00 
And for every 100 marks more, o 6 8 
And for every 1004. more, 0 10 © 


The return of Tf the defendant cannot be arreſted on the 
7% original, capias, you may have an alias, and after that 


_ 9 pluries. And note, that the return of the 
bobrtiginal is the teſte of the capias, the return 


of the capias the teſte of the alias, and the 

return of the alias the teſte of the pluries; 

and ſo on, unleſs the return of any of them 

happen on the eſſoin-day before any term, 

and then the next writ muſt bear teſte the 
flirſt day of that term, for it cannot bear teſte 
Fiftcen day out of term: But I think that regularly rhe 
between tefle gapias, alias, pluries and exigent, ought re- 
ee ſpectively to bear teſte on the guarte die pot 
„a, of the return of the precedent vrit; the con- 
trary is praftiſed merely for the ſake of ex- 

pedition in the outlawry, as appears in Try's 

Jus Filizarii, fol. 184 to fol. 191. whefe the 

practice js both ways; The original, and all 
ſabſequent writs grounded thereupon, muſt 

have 15 days between the teſte and return of | 

1 ee e e ee, 


fn the 
each, except in the caſes 1 855 for by ſta- 
tutes of the 16 Car. 1. c. 6. add 13 Car. 2. 
e before taken notice of. Vide an- 
tea,” fol, 89, 90. 
_ . "As you 9 1 Creallch bhp the ſake of 
=tpedition to make out theſe writs yourſelf, 
hag h it is the filacer's duty to make them 


out, ſhall give the following precedents. | 


"> E 0 R E the third, by the grace of 


God, of Great Britain, France and Ireland 
king, defender of the faith, &c. To the 
Theriff of Middleſex greeting: We command 
you that you take Archibald Scot, late of the 
pariſh of St. Martin in the Fields in your 
county, ſurgeon, if he be found in your bai- 
liwic, and ſafely keep him, ſo that you may 
have him before us from the day of Sc. Mi- 
chael in there weeks, whereſoever we ſhall be 
then in England, to anſwer to Thomas Deveniſh 
of a plea, that whereas the ſaid Archibald, on 
the day, Sc. [as in the declaration 
to] to the Saag of the ſaid Thomas of 3ol. 
as is ſaid; and have there then this Writ. 
Witneſs, &e, 2 e 
ad Ti Alam. | 


In the alias: \elplag, ar the words We Alias Capi 


command you, ſay, Als we have ones oy com- 
manded you. 


In the pluries capias, after the words We Pluries. 


command you, ſay, As we have oftentimes com- 
manded you. | 


If the action requires only a common ap- Common aps 
pearance, 'you enter it with the filacer, and Pearance. 


Pay him 25. oaks it, out of Which 13. is for 
the 


339 Ebe Attomep's Pzaffice + 
| carry the filacer a note of the names of the 
bail, with their places of abode and additions, 
and he will attend with you before a judge 
to put in bail, of which notice is to be given 
to the plaintiffs attorney in writing, and you 
muſt obſerve ow qo you > may 11 777 to 
excepting againſt and adding an 
the bail, on iich — ave ht — — 
attend with his book in court. You pay on 
tting in bail 165. 6d. vin. Filacer 124. 6d. 


$d > 


Duty 2 5. Judge's clerk 2 6. 


Methed of de- The method of declaring by bill is differ- 
_ claring. ent from that by original, which begios thus; 


vide Garth. I 08 „ | 
Michaelmas term in the eighth year of king 
+ George zhe third. wort 


Declarationby Middleſex. C. D. late of Weſtminſter in the 
original, county of Middleſex, joyner, was attached to 
anſwer A. B. ina plea of treſpaſs on the caſe, 
[as the action is] and whereupon the ſaid 
A. B. by R. R. his attorney complains, that 
whereas [then go on with your declaration as 
by bill to the damages of the ſaid A. B. of 

20 J. and thereupon he brings ſuit, &c. 
Ne pleg. de And omit the pleg. de proſeguend 'uſed at 
prol. the end of the declaration on proceedings by 
bill, pledges being returned on the original. 
Lou give a rule with the clerk of the rules 
for the defendant to plead, as to which the 
directions before given will ſerve, -R 
Of mating u In making up the iſſue you begin with the 
the iſſues. declaration, and not with a memorandum, as 


you do when the proceedings are by bill ; 
an 


in the Caurt at King's Bento. 331 


d at the end of the iflue award the venire 

us : And the faid faid A. B. doth the like, Auf of the 
Therefore it is cammanded to the ſheriff, venire. 
that he cauſe to come before our lord the 
king, from the day of the Holy Trinity in three 
weeks [the return of the venire] wherefoever 
he ſhall then be in England, twelve, Ec. by 
whom, Sc. and who neither, &c. to take 
cognizance, c. becauſe as well, Wc. The 
ſame day is given ta the parties aforeſaid, &c. 

la making up the 11 prius record, the ju- 
. A 8 
Middleſex. The jury between A. B. by his 73. jurata iy 
attorney, plaintiff, and C. D. late of, c. of original. 

2 plea of treſpaſs on the caſe, is reſpited be- 
fore our lord the king, until from the day of 
St. Michael in three weeks, whereſoever, c. 
unlefs [as before by bill to] The ſame day 
is given to the parties aforefaid, &c. 


GEORGE the third, by the grace of Venire facias 
God, of Great Britain, France and Ireland on vriginad. 
King, defender of the faith, Fc. To the 
ſheriff of greeting: We command 
you, that you 3 to come before us from 
the day of whereſoever we ſhall 
then be in England, twelve free and lawful 
men of the body of your county, each of 
whom has at the. leaſt ten pounds by the 
year of lands, tenements or rents, by whom 
the truth of the matter may be the better 
knows, and who are in no wiſe of kin ei- 
ther to A. B. gentleman, the plaintiff, or to 
C. D. late of, Ic. to make a certain jury be- 


- 


tween the parties aforeſaid, in a plea of treſ- 
paſs on the caſe, becauſe as well the ſaid C. D. 
as the ſaid 4. B. between whom the conten- 

| tion 
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'T he Attomey 8 Pꝛudite 


3 tion , is, have put themſelves upon 


that jury; and have there the names of the 


| Jurors, and this writ. Witneſs, Sc. 


= = E 0 RG E the third, by the grace of 
God, of Great Britain, France and Ireland 
king, defender of the faith, &c. To the 
ſheriff of greeting: We command 


you, that you diſtrain the ſeveral perfons na- 


med in the panel annexed to this writ, being 
the jurors ſummoned in our court before. us, 


between A. B. gentleman, plaintiff, and C. D. 
late of, Sc. by all their lands and chattels in 


your bailiwic, ſo that neither they, nor any 
one of them, lay their hands upon them, un- 
til you ſhall have another precept thereupon 
from us, and that you anſwer to us of the 
iſſues thereof, ſo that you may have their 
bodies before us on the whereſoever 


wie ſhall then be in England, or before, [as 
in a diftringas by bill] to make a certain jury 
between the parties aforeſald, in a plea of 
treſpaſs on the caſe, and to hear their judg- 


ments thereupon of many defaults; and have 
there the names of the * and this writ. 


Nauen, . 


GEORGE the third, hr the grace of 
God, of Great Britain, Print” and: Ireland 
kiog, defender of the faith, Fc. To E. F. 
G. H. J. K. and L. M. greeting : We com- 


mand you, that notwithſtanding all and ſingu- 


lar your buſineſſes and excuſes whatſoever, 
you be in your proper perſons before us, [as 
in proceedings by bill] to teſtify all and ſingu- 


: ur "(gle ge which you know in a certain 


action 


in the Court of King's Bench: 333, 


action now pending undetermined. in, our 
court before us, between. 4. B. plaintiff, and 
C. D. late of, Cc. in a plea of . on the 
caſe. And this you are in no wiſe to omit, 
under the penalty of one hundred pounds. 


Note; In theſe and all other writs by ori- 
ginal, in the concluſion before the teſte, you 
leave out the word ben, ſaying, And 
« have there this writ, Witneſs, Sc.“ and 
not...** there then”, c. the place, of. the re- 
cord being «bicungque, Ic. and therefore un- 
Dee ron: e ee e 
⸗Treſpaſs and ejectment by original, mo- Warr of origi- 
tion in arreſt of judgment, upon a fault in 24% Selped af 
the original, for a bad original is not helped“ * 
by verdict: But the maſter certifying there 

was no original at all, the plaintiff had judg- 

ment, though in his declaration he recited the 

original. 1 Mod. 3. „ EY OM 

* to the reſt you proceed to trial as by 


14 F 1 ; & 1 '. V 4 3 a 115 5 W ; 4109 
If you have a judgment by default, and 
| occaſion to make out a writ of inquiry, you 


begin thus. 


.;GEORGE the third, by the grace of j5;x of im; 


God, of Great Britain, France and Ireland zum. 
king, defender of the faith, Sc, To the _ 
ſheriff of Middleſex greeting: Whereas C. D. 

late of Weſtminſter in your county, joyner, 


was attached to be in our court before. us, to 


anſwer A. B. of a plea, wherefore whereas TE 
[che declaration, &c. as in other writs of in: 
quiry, to] to the damage of the faid A. B. of 
Cl „„ | 
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in that behalf expended, and that the inquiſi- 


Teſtatum ca- 
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Vide Goal. 
4 Leon. 41 . 


. ͤ RAISE 
— — 
— mote 
— — — 


— 


— 


— 
——— — —— 
— 


— 
— 


8 
— 
— 
E 


3 pounds, as it is ſaid, Sr. And it was 
in fact 


in fo r ed m bur ſaid court, 
chat the ſaid A. B. ought to "recover againſt 


the ſaid C. D. his damages by oecafion of the 
faid treſpaſs on the Eaſe: Hut becauſe it is 
unknown to our court before us what da- 
mages the ſaid A. B. has ſuſtained by occafion 
of che premſſſes: We therefore command 
you, that by rhe vath bf twelve good and law- 
ful men of your baliwic, you Mligently b. 
quire what damages the {aid A. B. has ſuſ- 
tained, as well by vcrafion of the premiſſes, as 
for his coſts and charges by him about his ſuit 


tion which you Mall thereupbn take, you ſend 
to us from the day, Oc. n whereſo- 
ever we ſhall then be in Exgland, under your 
ſeal and the feals of them by whoſe oath you 
ſhall take that inquifition, tygrther with this | 
rt. 8 


In cafe the defendant does not live in the 
county you intend to try your action, you 
muſt have a tMatum capias tb arreſt the de- 
fendant in the county wherein he lives, 
grounded upon a capias iſſued in the county 
wherein you intended to try your action. 
If thedefendant is not to be arreſted on the 
capias, alias, or pluries, che filacer will make 
you out an exigent and proclamation z and if 
the defendant does not PO the return 
of rhe exigent, and which he may by a com- 
mon appearance only, though your action be 
for 10,000 J. the filacer will make out a ca- 
Nas utlagatum either general or ſpecial; the 
general capias uilagatum is to take the pare 
* only, 


t 3 Fe 


OT OTST ff, - 0 r {2D oy 
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only, the ſpecial capias utlagatum is to extend 3 Danv. 302. 
W and Herre lands and Stat. 31 Eliz. 
tenements, and to take the body alſo; and © 3. +: 3: 
if the defendant be arreſted on the capias ut. 

lagatum, he muſt give bail as before to an- 

ſwer the condemnation. Vide Infra 305. 

Erbo, a foreign merchant, who had never 347% ger rc, 
been in England, was outlawed in an action foreigner whe 
ſur afſumphit for goods ſold and delivered, and ad never been 
a ſhip and other effects were ſeized on a ſpe- !" —_ 
cial cafias utlagatum : The court refuſed to h OE 
vacate the outlawry on motion, and affidavit 
thatthe defendant had never been e 

and therefore could not be outlawed, i. e. put 

extra legem; but ſaid the defendant muſt bring 

a writ of error, which he accordingly did, 

and put in bail according to the ſtatute . 
whereupon. the plaintiff conſented, that the 
outlawry ſhould be reverſed. A good way to 
get bail from a foreigner. . Mich. 10 W. 3. 
B. R. Mathews v. Erbo, Carth. 459. 
By the fat. Neſim. 2. (13 Ed. 1. c. 45.) Proclamation 
proclamation of outlawry is to be made in i be county 
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the county court, every freeholder being ſup- -- 


25 to be there, becauſe there he ought to 
be, and therefore bound to take notice of it. 
JJC ͤ 
For avoiding ſecret dee in perſonal eit ef pro- 
actions againſt perſons having known places of clamat ion to 
their dwelling, a writ of proclamation ſhall * ended. 
be awarded, having day of teſte and return, 
as the exigent ſhall have, directed to the ſhe- 
riff of the county where the defendant at the 
time of the exigent awarded ſhall be dwel- 
ling; and the ſheriff is to make one procla- 
mation in the county court, a ſecond at the 
| 85 | general 
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. The Attommey's. Dns ; 
_ quarter: ſeſſions, and u third one, 
month at leaſt before the gquinto exa2, at the 
moſt uſual door of the church, . where 
the defendant ſhall be dwelling. Outlawry, 
if no proclamation be 775 and returned, 
: ſhall be void: Stat.-31 Eltz. c. 3. 5. 1. , 
«Us Helle 95. Gall. 126. Cro. 
Stat.” 31 Eliz, 6 9. I H. g. 5. Sia 
4. 39 8.6. 1.6 Ulary, Br. 34. Co. 

. 735 Dyer 20 57 78 45 Bro. 2765 | 
106. Dyer 214; 1. 

The officet'ro as but 6 75 for dealing the 
writ of proclamation. S7. 6 H. 8. c. 4. &. 4. 
And the ſheriff” to take but T3: for making 
the proclamation at or near to the church- 
door. Stat. 31 Eliz. c. 


© Before 2 any allowance of any Writ of tbr, 


ro appear to Or reverſing; of ww * be had by plea 
6 


new action, 


but alſo to an- 


fewer the con- 
3 


Of ig 1 
againſt the 
—_ 


or otherw 7x 'thibugh or by Want of A 
proclamitic Þ to be Had 6f 2 188 * 
to the for b ch Ws ks, the, ene 
_ ſhall put in bail, dere pPbeat ind vt 
_ ſyer do the Plamtiff, in ee to be 
commenced for the cauſe mentioned in the 
fleſt action, but alot to fatis BN l condernna- 
tion, if the Plaintiff ſhall b. his ſuit be- 
fore the end of two terms flext after the al- 
a the writ of error, or othefWiſe _ 
9 of the ſaid odtlawry. "Stat. Elz. C3 3 
Vid: ſupra KC 20011930 3 25 
f upon this pech e im any 
roods are taken, and the; def 
Iike to put in baiſ, yo Prockeg | d get a 
ſatisfaction out of the goods in the e 
manner; but if che goods? "taken are x” 
dhe 


yy — 14 
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the value of 50 or 607, they will not anſwer 
the expence of proceeding againſt them. 
Get the ſheriff to take an inquiſition pur- 
ſuant to the writ of ſpecial capias utlagatum, 
of vhich it may 81 be improper to give 
notice, as on a writ of inquiry, 
Then get the writ —— by the ſheriff, 
and the iriquiſition trapſcribed by the filacer 
into the court of Exchequer. 
Employ a clerk in the king's remembran- 
cer's office, who will procure. a venditioni eu- 
ponas, whereupon the ſheriff will ſell the 


Then petition the lords of the treaſury, 
that the money levied may be paid to the 
plaintiff towards ſatisfaction of his debt and 
charges; the lords of the treaſury will refer 
the petition. to their ſolicitor; you mult at- 
tend him with the venditioni exponas, and re- 
turn and lay before him an affidavit of the 
debt and charges, and the bill of charges. 
Upon his report, if in your fayour, as it ge- 
nerally is, if debt and charges exceed the 
money levied, one of the clerks of the ttea- 
ſury will procure you a warrant to the attor- | 
ney general to conſent, on your moving the 
court of Excbeguer, that the money levied be 
paid to the plaintiff; and on ſuch motion and 
conſent the court will order the money to be 
paid accordingly. my | 


LC 


If the ſum) levied exceeds not 20 J. you 


need not apply to the treaſury; the court of 
Exchequer will order it to be paid to the 
plaintiff. For your better inſight into this 
Proceeding, I have here ſet forth the ſeverall 
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Exigent. 0 ” 0 RG E hs third, err. ts To the the: 

4: to warrant tiff of - Middleſex" greeting: We command 

of atiorny e yg, that you cauſe Archibald Stor, late of 

{ze Gülberts dhe pariſh of St. Martin in the Fitlds-in' your 

Hiſtory of the County, ſurgeon, tobedemanded from county 

Practice of coutt'to county court, until, according to the 

the C. P. fo. law and caſtorn of v or kingdom f England, 

* he be outlawed if he does not appear, and 
Stat. Ed. 1. ppear, 

if he does appeat, then take him and keep him 

| Were, ſo cha you may have his body before 

us on the octave of the purification of the 

bleſſed Mary, over we ſhall be then in 

Eug land, to anſwer to Thomas Devenifh of a 

plea, -wherefote whereas the ſlid Archibald, 

o, Cc. [the whole declaration] to the * 

mage of the ſaid Thomas of thirty pounds, as 

it is ſaid; and whereupon you did in three 

weeks from the day of the Holy Trinity laſt 

paſt make a return to us, that the ſaid Arc bi- 

bald Scot was not found in your bailiwio; and 

have you there this "writ, Witneſs: William 

Lord Mantel at Weſtminſter, the 2 d day of 
January in the eighth” Fw of our br" 

5 Fer bordſon. Adams. 

2] Big 1-54 i 6.2 e 

Proclamation. 'G E ORG E the third, S.. 10 the be. 
| riff of Middleſex greeting : Whereas by ou 

writ we have lately commanded you, that 

you cauſe Archib2'd Scot, late of xhe pariſh 

of St. Martin 10 the TIA " in Nl county, 

Bio 9 


3 ez? 


+ 
"od 7 


Py 7 6 vis s 
AJ $1 3X 


— — — 2 


— — —_ * n 40 


1 4 think 5 ſhould: be, 55 to 150 25 4 
om of England, there being * 14. Union no ſuch 
iel 


| furgeon, to be demanded from county court 
to county court, until, according to the law 
and cuſtom of our kingdem of England, he be 
outlawed if he ſhall not appear; and if he. 
ſhould appear, then that you Yhauld take him 
and keep him ſafe, ſo that you might have 
bim defore us on the octave of the purification 
of the bleſſed Mary, whereſoe ver we ſhould 
then be Euglaud, to anſwer to Thomas Deve-- 
niſp of a certain plea of treſpaſs on the caſe, to 
the damage of the ſaid Thomas of thirty pounds 
as is ſaid: We therefore command you, that 
purſuant to = 12 1 25 for ſuch Paſo _- 
in the chirty-firſt year of the reign of Eliza- gat. 21 Eliz. 
beth, wag ns of England,: you cauſe the = 8 
ſaid Archibald Scot to be proclaimed three ſe- 
veral days according to the form of the ſaid 
ſtatute; orſe of which proclamations to be 
made at or near the moſt uſual church-door 
of the pariſh where the ſaid Archibald Scat ĩs 
an inhabitant, that he render himſelf to you, 
ſo that you may have his body. before us at 
the'aforeſaid time, to anſwer the ſaid Thomas 
 Drveni/hof the plea aforeſaid z and have there 
this writ..." Witneſs William Lord Mansfield 
at Weftminfter, the twenty-third day of Ja- 
ruary in. the eighth year of our reign. _ 
Nicbarſon. Adam: 


At my county court held for the county Return of the 
of Middleſex;'at the ſign of the Elephant and **igent afore- 
Caſtle in the pariſh of St. fudrew Holbourn/** 

in the county aforeſaid, on tje day 

of: in the year within written, the with- 

in named Archibald was a firſt time demanded, 

and did not appear; and at my county court 

2H L Z 2 held 


* - 
* 4 


held for the ſaid county of Middleſex at the 
ſign of the Elephant and Caſtle aforefaid; the 
_ ' ninth day of Auguſt in the yrar aforeſaid, 
- the ſaid Archibald was a ſecond, time de- 

manded, and did not appear; und at my 
county court held for the e county of Mid- 
dleſex at the ſign of the Elephant and Caſtle 
aforeſaid, the ſixth day of September in the 
year aforeſaid, the ſaid Archibaid-was a Yar 


dime demanded, and did woe . 
er, e ere 7 ie 
Richard 2 wqui ire, 
„ | oo bene. 
ian Nob eſquire, 


This writ, as hoon dera was a 
to me the under · named preſent ſheriff by the 
abovernamed late wrt at 1 going 0 out my 
his -office.- © 7. ; Fla 


* 


18 


At. my eue court held fy hy faid coun: 
ty of Middleſex,” at the ſign of the Elephant 
and Caſtle aforeſaid, the fourth day of OZober 
in the year aforeſaid, the ſaidi Archibald was a 
fourth time demanded, and did not appear; 
and at my county court held for the ſaid 
county of Middleſex, and at the ſign of the 
Elephant and Caſtie aforeſaid, the firſt day 
of November in the year aforeſaid, the Fai 
Archibald was a fifth time demanded, and 


did not appear: 1 
Therefore, by the judgment * 
eſq and ee ſqz coroners of our 


ſovereign lord the king for the county afore- 
ſaid, the ſaid Archibald i is outlawed. 4 
The 


1 


1 the = 
4 ; . * 4 1 
— N 


791717 81 
ie 


2 1755 3 
A he anſwer of 1 2 
Nicbamd Pers, eſquire, 7 
= ns 


J 23 ſheriff. 


7 


5 3 #\ E & BOSS 
«& 2 *T 2 ö 
millam Naſb. eſquire, 
d : Yr | : , 4 f 7 0 55 Gees 4 | i h x 3 0 4 


By virtue of the within writ to me di- Retwnof the 


rected, I cauſed the within named Archibald hroclamation. 
to be proclaimed three ſeveral days accord- 

ing to the effect of the within mentioned ſta- 

tute, as it is within commanded me. 


I,he anſwer of 

Ricbard Peers, eſquire, 
12 and 5 ſheriff. 
William Naſb, eſquire, | 


_ GEORGE the third, &c. To the ſhe- Special cap. 
riff of Middleſex greeting: We command vlagatum. 
you, that you fail not, on account of any 
liberty within your county, but thar by the 
oath of good and lawful men of your county, 
you diligently inquire what goods and chat- 
tels, lands and tenements, Archibald. Scot, 
late of the pariſh of St. Martin in the Fields 
in your connty, ſurgeon, hath, or had in 
your bailiwic the firſt day of November laſt 
paſt, or at any time afterwards, on which 
day he was outlawed in your county, at the 
ſuit of Thomas Deveniſh in a certain plea, of 
treſpaſs on the caſe, to the damage of the 
ſaid Thomas of thirty pounds, as you have 
returned to us ſome time ſince, and by their 
oath cauſe the ſame to be extended and ap- 
praiſed according to the true value thereof: 
And whatever you find by that inquiry take 

N 1 into 
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| } of King's Bench. 5 34¹ 
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into our hunds and keep ſafe, ſo that you 25 

ſwer to us the value and iſſue thereof: And 

having ſo extended and appraiſed the ſame, 

what you ſhall have done therein make known 

unto us on the octave of St. Hilary where ſo- 

ever we ſhall then be in England, diſtinctly 

And plainly under your feal, and the ſeals of 

© © * "thofe by whoſe oath you ſhall have made the 

extent and appraiſement: And for that the 

ſaid Archibald Scot conceals himfelf, and runs 

up and down from place to place in your 

county, in contempt of us and in prejudice 

to our crown, as we are informed: We com- 

mand you alſo, that you take the ſaid, Arcbi- 

bald Scot -whereſqever he ſhall be found in 

your bailiwic, as well within aliberty as with- 

out, and keep him ſafe, ſo that you may 

have him before us at the aforeſaid time, todo 

| and to receive what our court befote us ſhall 

„ | in this caſe determine; and have there this 

writ. Witneſs William Lord Mansfield, at 

Weſtminſter, the 28th day of November in 
the eighth year of our reign. | 
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Return of ſpe- By virtue of this writ to me directed, I 
cial cap. ut · have taken the body of the within- named 
lagatum. Archibald Scot; whoſe body I kept in my ſafe 
cuſtody until afterwards, to wit, on the 19th 
day of January in the eighth year of his dow 
majeſty's reign, on which day I received his 

majeſty's writ of habeas corpus cum cauſa to 
me directed; by virtue of which writ im- 

mediately after the receipt thereof, to wit, 


CP 7 


— — 
— 


. 
! * 
1 
I : 
U 
|; 
1 [ 
1. b [1 
1884; 
. { 1 
: 
14 
k : 
p 
111 
5 
1-110 
: : 
j 14 
141 
| : 
4 
: 
11Y 
111 
» 
. 
Wit 
: 
14 
: 
19% 
: | 
1 
119 
Bir 
| 
1H 
Ui 
' 
: 
19 
: 
l 1} 
: * 
7 
* 
14 
1 
; 
& 
1179 
i; 
14 
n 
; 
: 
17 
IJ 38 
: 
9 
1 
1 
i ; 
14 
11 
i i 
Y 
\ 
| 
U 
1 
1 1 
I 
; j 
: 
110 
'F 
4 1 
'S ö 
100 
1 
111 
. | 
11 ! 
i "ri. 
J 
1 
1 
11 
| | 
111 
1 
"8 
: 


& 64d 


— 


in the Caurt of King's Bench. 
on the ſaid 19th. day. of January, I did con- 
duct the body. of the faid A. S. before Sir E9- 
ward Clive, knt. one of the. juſtices of the 
king's. court of the bench, according to the 
command of the ſaid writ, which ſaid juſtice 


did then receive from me the body. of the 


ſaid 4. S. and did commit him to the cuſtody 
of the warden of his majeſty's priſon of the 
Fleet, and did then diſcharge me from the 
further keeping of the ſaid A. S. and there- 
fore I cannot have the body of the ſaid A. S. 
before our lord the king on the day within 
mentioned, whereſoever our ſaid lord the king 
ſhall then be in England, as by the ſaid writ 
I am commanded. The further execution of 
this writ appears in the nis and i in- 
ee hereunto annexed, | 5 


The oe of 


" Richard Peers, clquire, 85 
eee e ſheriff. 


Millan Naſb, eſquire, 


Middleſex. An inquiſition indented, taken Tue 


at the Three Tuns in Brook-ſtreet, near Holbourn 
in a the county aforeſaid, tze day of 
in the eighth year of the reign of 

our ſovereign lord George the third, by the 
grace of God, of Great Britain, France and 
Ireland king, defender of the faith, before 
me Richard Peers, elq; and William Naſh, 
_ 2eſq; ſheriff of the county aforeſaid, by vir- 
tue of the king” s writ to me directed, and 


to the inquiſition annexed, on the oath " 


57 8 8 Wi liam Pope, Thomas Grace, 


i " & 4 Thomas 
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| The Attomey's N ce 
Thomas Barlow, Simon Watſon, Jobn Davies 
Chriſtopher Cotterel, Peter Brown, Samuel 
Holloway Thomas Harris, Richard Good, 


and Joby Bland, good and lawful men of 


my. bailiwic, who- being ſworn and charged 
to inquire of all ſuch matters and things as in 
the ſaid writ are mentioned and contained, 
on their oaths do ſay, that Archibald Scot in 


the ſaid writ named, on the firſt day of No- 


vember laſt, -on which day he became out- 
lawed, was, and on the day of taking this 
inquiſition i is, poſſeſſed as of his own proper 
goods and chattels, of and in the ſeveral 


goods and chattels particularly mentioned and 


expreſſed in the ſchedule or inventory thereof 
hereunto annexed, which ſaid goods and _ 
tels are worth, to be ſold, the ſum of 39 
33. All which ſaid goods and chattels, fe 
{aid ſheriff, by virtue of the ſaid writ, on the 
day of taking this inquiſition, have ſeized * | 
taken into his majeſty*s hands accordin 

the command of the ſaid writ: And the j * 
rors aforeſaid on their ſaid oath further ſay, 
that the ſaid Archibald Scot on the ſaid firſt 
day of November, or at any time ſinee, had 


not any lands or tenements, or on the day 


of taking this inquiſition hath any other more 


goods or chaitels in my bailiwic which can 


be ſeized or taken into his majeſty's hand, ac- 


cording to the command of the ſaid writ, 
In witneſs whereof, as well J the ſaid ſheriff 
as the ſaid jurors have to this inquiſition ſet 
our ſeals the day, year and n firſt above- 
mentioned, 10 | 


ns 


in the Court ot King's Bench. Me 
.. GEORGE the third, by the grace of vend. expo. 
God, of Great' Britain, France and Ireland nas. 
king, defender of the faith, c. To the 
ſheriffs of Middle/ex greeting: Whereas by a 
certain inquiſition indented, taken at the 
Three Tuns in Brook-ſtreet, near Holbourn in the 
ſaid county tje day of laſt, 
before you Richard Peers, eſq; and William 
Naſp, eſq; ſheriff of our ſaid county, by vir- 
tue of our writ of capias utlagatum under the 
ſeal of our court of King's Bench to you the 
ſaid ſheriff directed, whereby we command- 
ed you'to inquire what goods and chattels, 
lands and tenements, Archibald Scot, late of 
the pariſh of St. Martin in the Fields in the 
county of Middleſex, had within your bailiwic 
on the firſt day of November, laſt paſt, or at 
any time afterwards, on .which day he was 
outlawed in the ſaid county at the ſuit of Tho- 
mas Deveniſb in a plea of treſpaſs on the caſe; + 
it was found by the oath of Stephen World, 
and other good and lawful men of the ſaid 
county, that Archibald Scot, in the ſaid writ 
named, on the firſt day of November laſt, on 
which day he became outlawed, and on the 
day of taking the ſaid inquiſition, was poſ- 
ſeſſed, as of his own proper goods and chat- 
tels, of and in the ſeveral goods and chattels 
particularly mentioned and expreſſed in the 
ſchedule or inventory thereof hereunto an- 
nexed, which ſaid goods and chattels were 
worth to be ſold the ſum of thirty-nine pounds 
and three ſhillings; all which ſaid goods and 
chattels you the ſaid ſheriff, by virtue of our 
Rn os ſaid 


Tbe return. 
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ſaid writ, on the day of taking the ſaid in- 


quiſition did ſeize and take into dur hands, 


2 by the ſaid writ and inquiſition taken there- 


upon tranſcribed into our court of Excbe 


and there remaining in the cuſtody of our 


remembrancer, morefully a 8s: And be- 


| ing defirous to be fatiafied © the-value of the 


ſaid goods and chattels in the ſaid inquiſition 
mentioned, as is juſt, command you, that you 
ſell, or — ſold, the ſaid goods and 


| Chattels and every part thereof, for the beſt 
price that can be got for the ſame z and at the 
| leaſt for the ſaid ſum oi” thirty - nine pounds 
three ſhillings, at which they were appraiſed 


as aforeſaid, ſo that you have the ſum of mo- 


ney ariſing by ſuch ſale before the barons of 


our. Exchequer at Weſtminſter the ninth day of 
this inſtant February, then and there to be 
paid-in for our uſe, and that you make then 


and there diſtin&tly and clearly appear to our 


ſaid barons all that you ſhall do concerning 
the premiſſes; and have you then and there 


this writ. - Witneſs Sir Thomas Parker, knt. 


at H/eftminſier, the third day of February in 
the eighth year of our reign, by the ſaid tran- 
pk and 1 ea {pA 

— Maſan. 


By virtue _ this-1 writ to me direttel, I 
have cauſed the goods and chattels in the ſche- 


dule or inventory hereunto annexed men- 
2 to be fold for the ſum of thirty - nine 


pounds and three ſhillings, being the beſt 
ce I could get for the fame, which monies 
Lhave before the barons of the King's Ex- 
c beguer 


— 


in the Court of-King's Bench. 
cbeguer at Weſtminſter, on the day within 


mentioned, ready to pay to his majeſty's uſe 5 
A ve _ command PE: 3 pr 
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The th e 472 Thomas Deveiſ, 


| Showeth, 


HAT Archibald Scot, late of the perl Petition to tbe 
| of St. Martin in tbe Fiels in the county 00 wo, _ 
| & Middleſex, ſurgeon, being indebted to your ,,, _ ay 
petitioner. in the ſum of 21 l. your petitioner zz paid to the 
did at his very great charge in November laſt plaintiff 
roſecute the ſaid Archibald Scot to an out- 
lawry, and by virtue of a ſpecial capias ut- 
lagat. directed to the ſheriff of Middleſex, ſe- 
yeral goods of the ſaid Archibald Scot were 
ſeized and found by inquiſition to be of the 
value of 39 J. 3 5. which goods were after- 
| wards old by the faid ſheriff by virtue of a 
writ of venditioni exponas at the ſame price 
and value they were ſo appraiſed at, and the 
money thereupon raiſed now remains in the 
hands of the ſheriff of Moadleſes. | 
That your petitioner's ſaid debt, and the 
charge he has already been at, in * 
the 


348: _ - The Attozney's Pyaliſce 
| the ſaid votlawry, greatly exceeded the ſunt. 
ſo remaining in the ſaid ſheriff*s hands. 


Wherdfore your petitioner moſt humbly prays 
puour lordſbips, that the monty to be levied 
243 aforeſaid may be paid over to your pe- 


: » $iHORer 7 a Sion hs OY 
And your petitioner, as in duty bound, ſhall 

ever pray, &c. e e 
e Thomas Deveniſh. 
1Whitchall treafury-chamber, 13th February 

ol — My 

Reference The right honourable the lords commiſſio- 
thereon. ners of his majeſty's treaſury are pleaſed to 
refer this petition to Thomas Nuttall, eſq; 
who is to conſider the ſame, and report to 
their lordſhips a true ſtate of the petitioner's 
caſe, together with his opinion what is fit to 

be done therein. 7 8 oo 
F. Scrope. 


Plaintiff's of: Thomas Deveniſb, of the pariſh of St. Mar- 4 

Adavit of the tin in the Fields in the county of Middleſex, 4 
1 carpenter, maketh oath, that Archibald Scot, 
charges, late of the ſaid pariſh of St. Martin in the 
Fields in the county of Middleſex, ſurgeon, is 
juſtly and truly indebted to this deponent in 
the ſum of twenty-ane pounds for work done, 
and materials found by this deponent in his 
trade of a carpenter for the Kid Archibald 
Scat, for which debt this deponent did cauſe 
ſeveral writs ſucceſſively to be ifſued out of 

his majeſty's court of King's Bench againſt hr 
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in the/Court-6f Kiug's Bench. 
ſald Archibald Scot 
deavours to get the ſaid Arc bibald arreſted on 
each of the ſaid writs: But this deponent not 
being able to-procure any of the ſaid writs to 
be executed, did cauſe the ſaid Archibald Scot 
to be ſued to an outlawry, and thereupon ſes 
veral of ls goods, to the amount of thirty- 
nine pounds three ſhillings; to be ſeized into 
his majeſty's hands, and fold by virtue of a 
writ of venditioni exponas, as this deponent is 
informed and believes. And this deponent 
faith, that his attorney*s bill for fees and diſ- 
burſements in outlawing the ſaid A. S. and 
cauſing his goods to be ſo ſeized: and ſold, 


doth amount unto the ſum of fourteen pounds 


ſixteen ſhillings and eleven-pence, as appears 


to this deponent by ſuch bill delivered to him Pt Fi, 


by his ſaid attorney, which bill this deponent 

as far as he is capable of Judging, believe 

to. be juſt and reaſonable. And this deponent 
alſo ſaith he hath paid the ſeveral following 
ſums on account of ſuch outlawry, and which 
ſums are not included in his ſaid attorney's 
bill, vzz. To the ſheriff*s officer for executing 
the writ of capias utlagatum 2 l. 25. To two 


appraiſers for appraiſing the ſaid goods the 


ſum of 21. 25. To the: ſheriff's officer the 
further ſum of 21. 165. 6d. in part of the 


ſum of go I 5. . which the ſaid officer de- | 


mands of this deponent for being fifteen days 
in poſſeſſion of the ſaid goods in the defen- 


dant's houſe, for charges of removing tie 


ſaid goods, and for rent of à room wherein 

the ſaid goods were depoſited till folds Which 

ſaid ſeveral ſums of 14. 163. 11 d. 2. 26. 
21. 25. 21. 165. 6d. do, together wich this 
4. dcefendant's 


Fre” did bſe hisvtmoſt en- 
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Agenden o fd debt Gf u L sunt undd the 
ſum of 1 11. 3d. beſides! the fees to be 


mow in the treaſury! and other offices in ob- 
ning bin any $s warrant; which-this de- 
eres informed and believes will amount 


10 ro more. BR Net Anz i | 
mu ow navors a7 © Thomas Desen 
D e 
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fore meat my cham- nr JO in 
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5 4% 3s Slap derdfhipe;: goed ge 
1 * humble; obedience to your | loreikips 


commands fignified to me by Mr. Serope, 
I -have conſidered. of the annexed petition of 
Thomas Deveniſh, fetting forth, that A. & late 
of the pariſh» of St. : Martin in the Fields in 
the county of Midaleſer, ſurgeon, being in. 
debted to him in the ſum of twenty-one 


pounds, he did at a very great charge in No- 


vember laſt ' proſecute the-ſaid S. to an out- 
lawry; and Hy virtue of a ſpecial capias ut. 


; 4025 directed to the ſheriff of Middleſex, 


ſeveral goods of the ſaid A. S. were ſeized, and 
foihd by inquiſition, to be of the value of 
thirty - nine pounds three ſhillings, which 


goods were afterwards fold by the ſaid ſhe- 


riff by virtue of a-writ of venditioni exponas at 


the ſame price and value they were ſo appraiſ- 


ed at, and the money thereupon raiſed now re- 


mains in EG of the ſheriff of Middleſex; 
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in the Court of King's Benebßd. 337 
he has already been at in proſecuting the ſaid 
outlawry; greatly exceed the ſum ſo remain- 
zog in the ſaid ſheriff s hands; the petitioner 
therefore prays your lordſhips, chat the mo- 
nies ſo levied may be paid over to him. 
And Ido moſt humbly certify to your lord: 
ſnips that I have received ſatisfaction as to 
the truth of all the allegations in the ſaid pe- 
tition contained, as well by the ſight of the 
ſeveral records thereby referred unto, and a 
certificate of the ſaid outlawries being tran- - 
ſcribed into the office of roots ee n | 
brance of the Excbigquer, ſigned by Mr. Henry -.\ .. . 
Ord, one of e that office, as 
by the affidavit of the petitioner; whereby it 
appears to me, that the ſaid A. S. is indebred . 
to the petitioner in the ſum of twenty- ne 
pdunds, for work done and materials found --- - + + 
by the petitioner imhis trade of a carpenters 
And it appearing by the affidavit of the ſaid © 
petitioner, that his ſaid debt, with the ſeve 1 
ral charges he had been already put to in out- 
lawing the ſaid A. S. do exceed che ſum le- 
vied by the ſheriff; and as the petitioner muſt 
ſtill neceſſarily be put to a further expence, 
Tam moſt humbly of opinion, that it may 
be proper for your lerdſhips te ſend your 
warrant to his majeſty's attorney general, au- 
thorizing him to eonſent to an order of his 
majeſty*s cœhrt of Exchequer, for Nirburd 
Peers, eſq; and William Naſh, eſq; the pre- 
ſent ſheriff of the county of "Middleſex pay- 
ing over the Taid: ſum of thirty - nine pound: 
three ſhillings now remaining in their hands 
(after deducting the ſheriff s poundage for 
* 0 levying 
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Ede Attoniey's Prafice ©: 
levying the ſame, and other incident charges) 
unto the petitioner for his own uſe, towards 
ſatisfaction of his ſaid debt and coſts whenever 
a motion ſhall be made in the ſaid court of 
Euebegquer for that purpoſe. 
All xhich is nevertheleſs moſt humbly ſub- 
mitted to your lordſhips ſuperior judgment. 
652 201b Feb. 1768. 2: _ Thomas. Nuttall, 


. PR „ 
The king's W HERE AS we are given to under. 
evarrant con- VV ſtand, that there is remaining in the 
2 lle hands of ' Richard Peers, eſc;; and William 
treaſury fi, Naſb, eſci the preſent ſheriff of the county 
the attorney of Milldlefex;: the ſum: of thirty -· nine pounds 
general to con- and three ſhillings, for fo much levied: by 
Jent to the He. him on tha ſeveral goods belonging to Arabi. 
711 ald Scot, which: were ſeiaed into our bands 
gl. 38. J n W 9 
died en a ca- by virtue of an inquiſition taken by virtue of 
piss utlagatum a writ of capias utlagatum iſſued out of our 
te the praſe- court of King Bench againſt the ſaid Archi- 
m_. Bald Scot, at the ſuit of Thomes Deveniſp, for 
the recovery of a debt due and owing to him 
from the faid.- Archibald, Scot: and whereas 
it further appears by reports, certificates, and 
other proper teſtimonials,” which the com- 
miſſioners of our treaſury have laid before us, 
that the debt due and owing; to the ſaid T ho- 
mas Deveniſb from the ſaid Archibald Scot, to- 
gether with the coſts which he hath been at 
in carrying on the ſaid proſecution againſt the 
ſaid Arcbibald Scot for recovery of the ſaid 
debt, doth exceed the ſaid ſum of thirty-nine 
ponds and three ſhillings' remaining in the 
nds of the ſaid ſheriff as foreſaid : To the 
end therefore that the ſaid Thomas Deveni/ 


may 
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in the Court ot Ming 's Bench. 
may have and receive ſome recompence and 
ſatisfaction towards his ſaid debt, and the 
charges he hath been at in ſuing for the ſame, 
our will and pleaſure is, and we do hereby 


authorize and direct you to conſent and agree, 


that ſo much of the ſaid ſum of thirty- nine 
pounds and three ſhillings, as doth or ſhall re- 
main in the hands of the ſaid ſheriff (after 
deducting the uſual poundage for levying the 
ſame) be paid over to the ſaid Thomas Deveniſb 


towards ſatisfactiom of his ſaid: debt and coſts 


accordingly, whenever he by his, counſel 


learned in the law ſhall think fit to move our 


court of Exchequer for an order for that pur- 
poſe; and we do alſo authoriſe and direct you 
to do, or cauſe to be done, ſuch further or 
other acts as our ſaid court of Exchequer upon 
ſuch motion ſnall or may judge neceſſary for 
rendering our intentions herein moſt firm, 
valid and effectual; and for ſo doing this 
ſhall be your warrant. Given at our court at 
St. James s the 26th day of February 1768. 
in the eighth year of our reign. 


* 
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My By his majeſly's command. 


beloved Charles Prat, Hen. Bilſ Legge. 
eſq; our attorney ge- Rob. Nugent. 
mera 5 Boeſboroug hb. 


of Middleſex, or to 
ALS: their 


- GEORGE the third, by . Subpcena. 
God, of Great Britain, France and Ireland 
king, defender of the faith, &c. To. Ri- 
' Chard Peers, elq; and. William Naſh, eſq; 
' ſheriff of our county 
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354 The Attozney's/Pzattire 
their under- ſheriff, greeting: We command 
you, that laying aſide all excuſes, you obey, 
fulfil and perform all and every matter and 
thing ſpecified in an order of our court of 
Exchequer at Weſtminſter, made in a cauſe in 
our ſaid court depending between us and Ar- 
chibald Scot, outlawed at the ſuit of Thomas 
Deveniſb upon an outlawry, the tenor of which 
order for your fuller information therein is 
hereto annexed :: And this you are not to 
omit under the penalty of one hundred 
pounds, which we ſhall cauſe to be levied 
upon your goods and chattels, lands and te- 
nements, for our uſe, if you neglect this our 
command. Witnefs Sir Thomas Parter, knt. 
at Weſtminſter, the nineteenth day of May in 
the eighth year of our reign. By the ſaid 
order made the ſame day, and by the ſaid 


barons. . 
| Maſham. 


An order to It is found in a certain book of orders of 
the fheriff to this Exchequer, to wit, amongſt the orders of 


Sree ge Eafter term in the eighth f the reign of 
5 1 55 | ghth year of the reign o 
— hes king George the third, in the - 
e page on the part of this remembrancer az 
ollows: N | 
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Monday the 19th day of May 1768. 
Between the king and Archibald Scot, out- 
wed at the ſuit of Thomas Deveniſo 
upon an outlawry upon the motion bf Mr. 
Ord of counſel with Fane Deveniſh, widow 
and adminiftratrix of Thomas Deveniſh, de- 
ceaſed, informing the court that the ſaid Ar- 
chibald Scot, having been proſecuted to an 
5 8 . outlawry 
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action of treſpaſs 


in the Court of King's Bench. 
outlawry by the ſaid Thomas Deveniſh upon an 
upon the caſe in his ma- 
Jeſty's court of King 5 Bench, a writ of out- 
lawry thereupon iſſued againſt the ſaid defen- 
dant under the ſeal of the ſajd court, directed 
to the ſheriff of Middleſex, by virtue whereof 


the ſaid ſheriff ſeized by inquiſition ſeveral 


oods and chattels belonging to the ſaid de- 

ndant, appraiſed at 394. 3 f. and further in- 
forming the court, that the ſaid writ of out- 
lawry and inquiſition being tranſcribed into 
this court, a writ of venditioni exponas under 
the ſeal of this court iſſued on the 6th day of 
February laſt for ſelling the ſaid goods return- 
able the 1 1th day of the ſaid month of Fe- 
bruary, at which time Richard Peers, eſq 
and Milliam Naſb, eſq; the preſent ſheriff c 
Middleſex, returned the ſaid writ, and 1 
fied, that they had ſold the ſaid goods an 
chattels for the ſaid ſum of 39 J. 35. It was 
therefore prayed by the ſaid Mr. Ord, that 


the ſaid Richard Peers, eſq; and William 


Naſh, eſq; or their under-ſheriff, might 
forthwith pay to the ſaid Fane Deveniſb, ad- 
miniſtratrix of the ſaid proſecutor, or her or- 
der, the ſaid ſum of 391. 35. towards ſatiſ- 
faction of the debt due from the ſaid defen- 
dant to the ſaid proſecutor: Whereupon, and 
on hearing Charles Prat, eſq; his majeſty's 
attorney general, conſenting thereto on be- 
half of his majeſty, it is ordered by the court 
as prayed, the ſaid ſheriff-firſt deducting out 
of the faid 39-1, 3 3. the uſual poundage. 
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To the ſheriff for taking' the] in- 
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For the tranſcript two ſæin | x. 7 
Duty on 2 preſſes of archment go 
Certificate r —— 0 2 
Filing — he — — 0 F 


1 


To the Race of the Kale 
offiſte On +: 


Rule and ſide-bar motion 0 8 


© ©: 55 
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If the defendapt has notice that an exigent Of ſaberſemg 
is iſſued out againſt him, he muſt find out to 4 . 
what ſheriff it is directed, and get a note of 
it, as the plaintiff's name, his own name and 
addition, the cauſe of action and return; 
from this note the filacer will make out a ſ- 
per ſedeas on the defendant's attorney entering 8 
an appearance, which /#per/edeas mult be car- | 
ried to the ſheriff to be allowed before the 
return of the exigent: The expence is as 0 
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Appearance — — 
Super ſedess — — 
Allowance by the ſheriff 
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GEORGE the third, by the grace of Superſedeas 7 
God, of Great Britain, France and Ireland the exigent. 
King, defender of the faith, Sc. To the Quiz impro- 
ſheriff of Middleſex greeting: Whereas by ide, c. 
our writ we have lately commanded you, that 

you ſhould cauſe C. K. late of the city of Ox- 

ford in the county of Oxford, gentleman, to 

be demanded from county court to county 
court, until, according to the law and cuſtom 
of our kingdom of Zrglond, he be outlawed, 
if he did not appear; and if he appeared, 

| Jaco Bags Ic 12% 1:22 than 


* 


of a certain plea 


3 
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then that you ſhould take him and keep him 
ſafe, ſo that you'might have him before us in 
five weeks from Eafter day, wherefoever we 
ſhall then be in England, to anſwer to V. I. 
treſpaſs on the caſe, to 

the damage of the ſaid William of forty-cight 
pounds, as is ſaid : Now for as much as the 
ſaid Charles, “ before the iſſuing our ſaid writ 
of exigent, appeared in our court before us by 
Robert Richardſon his attorney, and often of- 
fered to anſwer the ſaid William of the plea 
aforeſaid, our ſaid writ did not duly iſſue; we 
therefore command you, that you forbear all 
further demanding the ſaid Charles, or outlaw- 
ing, taking, or any way moleſting him on that 
occaſion z and have there this writ. Witneſs 
William lord Mansfield, at Weſtminſter, the 
ninth day of May in the 8th year of our reign, 
Richardſon. Adams. 
Proceedings a- Tf the defendant be a peer, or a body cor- 
=_ Peers, porate, the ſheriff is to ſummons the party 
on the original, and if the defendant does 
not appear, the filacer makes out a diſtringas 
ainſt the defendant's lands and chattels; 
hereupon the ſheriff returns iſſues to the va- 
lue of, r. and then you have an alias diftrin- 
gas, and plur, diſtringas ad infinitum, till the 
defendant do appear; and if the ſheriff re- 
turn but ſmall iffyes, the court on motion 


will 


1 


Notwichſtanding it is here ſu 
dant appeared before the exigent 
dom fo; for it is ſufficient if the appearùnce be any tie 
before the return of the sxigent . 


— 


ed that the Ae 
„the fact is ſel- 


8 
8 
% 
WV. 
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in the Court of King's Bench. 
will order him to return better; and theſe iſ- 
ſues are to be eſtreated into the court of Ex- 
chequer, and levied on the defendant's lands 
and chattels to the king's uſe by way of for- 
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Proceedings relating to attornies. 


by are not to arreſt an attorney, be the 
J cauſe of action what it may, he being 
always ſuppoſed to be in court; but you mult 
file a bill againft him with the clerk of the 


declarations written on parchment, with a 


double penny ſtamp, and deliver him a copy 
of it on double penny ſtamped paper, and 
give arule for him to plead thereto. 

A perſon privileged in court ſhall not have Bill againſt 
an imparlance, neither can a bill be filed * —_ 
againſt him in vacation, becauſe it cannot 2 = — 
have reference to the precedent or ſubſequent . 
term; but it muſt be filed ſedente curia; and 9 
if there be a joint cauſe of action againſt an 3 
attorney and another perſon, you cannot de- avith another. 
clare as againſt one in perſon, and the other 
by bill, but againſt both, as in cuſtodia. 
Comb. 465. Salk. 544. 12 Mod. 163. 

If an attorney of the Common Pleas be ſued Privilege of 
in this court, he doth not waive his privilege % Common 
by filing bail, but,may plead his privilege to ns a 
that action, or any other action, on a decla- — — 
ration filed againſt him in the ſame term by 


the by. 
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360 The Attozney's Praitice 
Privilege If he waives his privilege by pleading in 
waived by Chief to the firſt action, it is a waiver in all 


pleading in other actions commenced againſt him in that 
e eee * . 5 a 


action. erm. | | : 
Attorney C. B. If an attorney of the Common Pleas be in 


in cuſtod. actual cuſtody of the marſhal of the court of 
are bis pri: B. R. by proceſs, he cannot plead his privi- 
— <a in any action on any bill filed againſt 
Im. | . | 

Attorney C. B. If an attorney of C. B. be brought into 
ſued by an at- the court of B. R. at the ſuit of an attorney 
R. there, which is an eſtoppel to the defendant's 
1 Pv privililege, even in ſuch caſe the defendant 
4 ſhall be ouſted of his privilege in all other 
actions commenced againſt him in hanco regis 

in the ſame term, becauſe the juriſdiction of 

this court was attached upon him by the 

firſt action. Paſch. 8 W. 3. B. R. Bands v. 

Bodinner, Carth. 377. ag 

Attorney fing An attorney cannot have his privilege but 
or ſued jointly, where he ſues or is ſued ſingly, and in his own 
or in auter right, or on his own account, and not where 
droit. loſes bis he ſues or is ſued jointly, or in auter droit, 


e - 
„ as executor, Sc. 


— 


The form of a bill againſt an attorney. 


Bill againſt Middleſex. A. B. complains of C. D. gent. 
ar attorney. one of the attornies of the court of our lord 
the king before the king himſelf, being pre- 

ſent here in court in his proper perſon, for 

that, to wit, that whereas [the reſt as in other 
declarations 
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declarations to] And thereupon: he- britigs Andr. 247. 
Nice, e e eee ie > + 


Re. R. for the; VJobn Doe, 

_» plaintiff. - { Pledges of) | 
' Defendant ( proſeccuting, } 
in perſon. 1 


Lent ns 
[ Richard Roe. 
Of Hilary term in the eighth year of 
the reign of our ſovereign lord George the 
third, Cc. us FT et | 
Declaration againſt the defendant, as cleri- Of declaring 
cus domini regis coram ipſo rege. Plea, that againſt a fila- 
he was a filacer of the court, ab/que hoc, that“ 


he was clericus domini regis coram ipſo rege; 


Demurrer. Curia : A filacer is a clerk of the 
court, and may be ſued by that name. Judg- 
ment quod reſpondeat ulterius. Trin. 5 Geo. 2. 
B. R. Donſet v. Hayward. | 

An attorney of this court ſues by original, 4::orny can- 
and declares in propria per ſona upon his privi- at have pri- 
lege ſecundum conſuetudinem curiæ. Per cur” : —_ i/ be 
The declaration is naught, declaring in this A 
manner by privilege on original, for the pri? 
vilege of attornies is in ſuits by bill: But 
when they ſue by original, they muſt declare 
as others do in common form. 2 Lev. 39. 

If the bill be filed, and a copy thereof de- nat time an 
livered four days excluſive before the end of attorney bas to 


the term, including Sunday as one, the defen- Plead. 


dant muſt plead as of that term, the plaintiff 


having entered a rule to plead, and demanded 
a plea; but if the bill be not filed, and a 


copy delivered within that time, the defen- 


dant is intitled to have an imparlance. 


Tf 
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362 Eibe Attoney's Ppallice 
If an attorney be plaintiff, he makes out 
an attachment of privilege in this form. 


Artacbment of GEORGE the third, by the grace of 
M * . God, of Great Britain, France and Ireland 
de. king, defender of the faith, &c. To the 
ſheriff of Middleſex greeting: We command 
you, that you attach C. D. E. F. G H. [you 
may put in as many as you have occaſion] if 
they may be found in your bailiwic, and ſafely 
keep them, ſo that you may have their bodies 
before us at VMeſtminſter, on next after 
toanfwer A. B. gentleman, being 
one of the attornies of our court before us, 
according to the liberties and privileges for 
ſuch attornĩes and other miniſters of the ſame 
court, from the time whereof the memory of 
man is not to the contrary, uſed and approved 
in the ſame, in a plea of treſpaſs; and have 
there then this writ. Witneſs, Sc. 


Tou pay the chief clerk nothing for ſign- 

ing this writ, but the ſealer takes 7 d. for the 

n= ee | 

Præcipe to bs Every attorney of this court, who ſhall 
Luft on ſigning ſue out any attachment of privilege againſt 
attachment. any defendants, ſhall leave a præcipe with the 
ſigner of the writs, with the defendants 

names, not exceeding four in each writ, with 

the return and day of ſigning ſuch writ, with 

But four de. the agent's or attorney's name who ſued out 
eee, ae -* the ſame; and all ſuch præcipes ſhall be en- 
ech mens: tered on the roll, where the præcipes of lati- 
4ats, and all other writs iſſuing out of this 

court, are entered; and the officer who ſigns 

the writs in this court ſhall not ſign ſuch at- 

| - tachment 


In the Court ot King's Bench. 363 
tachment ill a-precipe be left with him for 
that purpoſe. Hit, 20 Geo. 2. | 

95 An attachment of privilege is but as a lati- Attachment 10 
tat, and not as an original. x Show. 367. original. 
enacts, that no perſon, who ſhall be arreſted acetiam zeceſ- 
by colour of any proceſs, in which the cauſe /a. 
of action is not particularly expreſſed, and for 
which the defendant is bailable by the fat. 

23 H. 6. c. 10. ſhall be compelled to give ſe- 

curity for appearance in any penalty exceed- 

ing 40 J. does not by the expreſs words of the 

ſtatute extend to an attachment of privilege, 

but ſuch courſe ſhall be taken thereupon for 
ſecurity for appearance as hath been uſed. 

But now there ſeems occaſion for an ac 

eliam bille in an attachment of privilege from 
this court, as well as in any other writ, in 

caſe the defendant is to be arreſted. 

An attachment of contempt was granted 
againſt the plaintiff*s attorney, for putting to 
the proceſs the name of an attorney of this 

court, without authority. Bur. Rep. 20. 

= Theonly attachments of contempt that can 
| be moved for the laſt day of the term, are, 
for non-payment of coſts, or againſt a ſheriff 
for not returning a writ. Bur. Rep. 651. 

If the attorney delivers his declaration four V bat time a 
days excluſive before the end of the term, Vin /ued &y 
the defendant muſt plead as of that term. 3 

If an attorney delivers his declaration four her to de- 
days excluſive before the end of the term in /iver bis de- 
which the attachment was returnable, and en- ration. 

ters a rule to plead, and demands a plea, the 
defendant ſhall be obliged to plead as of that 

term; and if he does not deliver his declara- 

tian 
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tion in that time, the defendant will have an + 

imparlance; and if he does not deliver his 

- declaration before the eſſoin- day of the ſub- 

ſequent term, the defendant will have an im- 
Pe to >the term next ollowing;) . 


Of writs of habeas corpus and certio- 
rari, and proceedings thereon. 


Proceedings by . of habeas corpus are of various 
* ſorts, and for ſeveral purpoſes, as 
where a defendant is arreſted by the ſheriff, 

either on meſne proceſs, or on an execution, 

he may, to avoid going to the county gao], 
or to get out if already in it, remove himſelf 

by habeas corpus into the King's Bench priſon, 

and enjoy the benefit of the rules, which are 

very ſpacious and _ on giving ſecurity 

to the marſhal. 
Prax. U. B. A writ of babeas corpus to remove the body 
1. of a priſoner, directed to the ſheriffs of Lon- 
op return don or Middleſex, the judge of the Marſpal- 
e inne- 
Anh, and ea court, or other inferior court within five 
when not. miles of London, may be granted in vacation 
or term-time, returnable immediately; but 
if the habeas corpus be directed to any other 
ſheriff or court farther diſtant, i it muſt be re- 
turnable at a certain day in court, unleſs it 
be to deliver over a priſoner in diſcharge of 
his bail. 

Habeascorpus If upon any certiorari or corpus cum cauſe, 
7o inferior it be returned that the priſoner is condemned 


courts after by Judgment, he ſhall be remanded, and re- 
gutgment, | main 


fn the Court ok King's Bench. | 365 
main in priſon without being let to bail againſt parey i be re- 
the will of the plaintiffs, until ſatisfaction be maraed. 
made them of the ſums adjudged.” Stat. 2 . 
B, „„ 601/50 $0704 1/57 
No habeas corpus, or other writ, ſued out * 
of any of the courts at Weſiminſirr, to re- \ _— 
move any. cauſe depending in any court, ſhall Hbered be- 
be allowed, except the ſaid; writ be delivered fore jury | 
to the judge or officer before! the jury have. 
appeared, and one of the jury worn. Stat. 
43 Eliz. c. g. F. 2. 3. Car. Lc. 4. 16 Car. 
I. 6. 4. +} £133 10 1 N Ji | eh +4.) 
No habeas:corpus; certiorari, or other writ Or %fere ie 
or proceſs: (other than writs. of error and eee 6 
taint, to be ſued out. of his majeſty's courts 2 Bur. Rep. 
at Weſtminſter, Sc. to ſtay or remove any 759. 
cauſe depending in any court of record, which _ 
ſhall have juriſdiction to hold plea in that 
Cauſe, ſhall: be received. or allowed, except 
the ſaid. writs be delivered to the ſteward, 
judge or officer before iſſue or demurrer . 
Joined, ſo as the ſaid iſſue or demurrer be 5, 4 i 3; war 
not joined within ſix weeks next after the ji vit bin 
arreſt or appearance. Stat. 21 Jac. 1. c. 23. C ae after 
a gg endifor tlio 25: vita 5 „ SHES novo. 
If any ſuch cauſe” ſhall be removed or Caſe remand- 
ſtayed by any ſuch writ or proceſs," and after- _ _— - " 
wards the ſame cauſe ſhall be remanded, the 3 — 
ſame cauſe ſhall never afterwards be removed at 
or ſtayed before judgment by any writ what- * 
ſoever. Same ſtat. F. 3. . 
If in any cauſe not concerning frechold. (ae ef ex- 
Teaſe or rent, it ſhall appear or be laid in the %s 5 l. not 
declaration, that the debt, damages, or things ** eu. 
.demanded, do not amount to 51. ſuch cauſe 
ſhall not be ſtayed nor removed into any other 


court 


4 4) : * 
4 an bt 4 * 
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court by any writ, other than n af erroe 
or attaint. Same ſtat. F. 4 
Writs contrary | If any writs ſhall be Wad forth contrary to 
185 ee. the — of this act, the judge or officer to 
whom ſuch writs. ſhall be directed may diſal- 


low the ſame, and proceed as if no ſuch 
writs had been granted. Same Hat. F. 5. 


 Towwhatcourts Provided that this act ſhall extend only to 


#bis act ar. ſuch courts of record, and for ſo long time 
* only as there ſhall be an utter barriſter of three 
years ſtanding, that ſhall be Reward, town- 
clerk, judge, or recorder of the ſame court, 
or that ſhall be aſſiſtant ro ſuch judge, and 
there preſent, and not of counſel in any cauſe 
far. depending i in the ſame court, Same 
ſeat. F. 6. 
Nor to any This act ſhall not 0 to any cauſe 
cauſe <wbere wherein any ſuch plea ſhall be pleaded as 
could not be tried within the Jr deten of 
inferior court. ſuch inferior court. Same fat. f. 7. 5 
Inferior courts The judges of ſuch inferior courts, as are 
may proceed in deſeribed in the above ſtatute of 2 1 Fac. 1. 
= ene may proceed in cauſes n which 
the ng 5! 3. appear: or-are laid not toxxceed g. l. though 
actions for a- there may be other actions Wa ſuch de- 


| bove'sl. fendants, wherein the plaintiffs demands may 


exceed 31. Stat. 12 Geo. 1. c. 29. y.3. 

s robe The ſheriff upon a habeas corpus is not 
tendered the bound to bring up the priſoner, unleſs reaſon- 
Arif. able charges be tendered bien: Ca and Dow!, 

| Hil. 1 Qs 2 > 7 
Habeasc Said that a tan corpus at t ing's ſuit 
#0 the Chagas lies to the Cinque Ports, but not at the ſuit of 


Fort. a ſubject. Pampblet's caſe, Mich. 2 1 Car. 2. 


Sed vide Alder and * calc in ſcacc. Trin. 
23 Car. 


in the Court of King's Bench. 367 
_ 23 Car, 2. & PelPs caſe, Hil. 25, 26 Car. a. 
3 Keb. 279. Trem. 366. . 
Habeas conpus cum cauſa to the portreeve of — 
Teovil in com, S. who returns quod ante adven- , 1 | 
tum iflius brevis the party was bailed : It n,. 
was moved by the plaintiff*s counſel, that the 
portreeve might make a better return; and 
ruled that he ſhould, for though the body be 
bailed, he ought to return the cauſe, and | 
ſometimes it is added corpus tamen he cannot 3 
have at the day, quia traditur in ballium, and . — 
he cannot be bailed after the habeas corpus re- corpus re 
ceived. Salmon and Slade, Hil. 25 C 26 ceived. 
Car. 2. 2 Keb. 450. 1 Sid, 386. 5 
The defendant is arreſted by proceſs out of Mere bail an 
Exeter court in placito tranſgr* ſuper caſum, © habeas cor- 
bail is given, the plaintiff declares, and the — — 
cauſe is removed by habeas corpus; then the 2 ef the 
plaintiff delivers two declarations, one for /ame plaintiſ 
words, and another for money, ſur aſſumpſit. in the ſame. 
Hale, That if the party have declared before *. 
the habeas corpus delivered, the bail ſhall be 
ſpecial only as to that action, and ſhall be 
common bail to the other action; but if no 
declaration, then the bail put in upon the 
Babeas corpus ſhall be ſpecial bail to all actions 
of the plaintiff againſt the defendant of that 


term, and the plaintiff cannot declare before Cant declare 


* 


the habeas corpus allowed. Serle and Newton, Here — — 
Fil. 23, 26 on 3 I ve mY 5 
Habeas corpus to remove a cauſe out of Fhere cauſe 
London, the plaintiff prays a procedendo, be- all be re. 
cauſe the action is for calling a woman whore, — 
which is not actionable elſewhere. The de- — 
fendant's counſel alledged, that neither of the adimaih 
partics lived in London, nor were the words tee. 

| 25 ſpoken 


are de novo, 


inferior court, 
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ſpoken there. Hale: If the words were not 
; ſpoken REN mall have no procedenda, 
8 155 elſe y ight make the words action- 
x 31 xo; alt vs 6 E. land, laying them in London. 
— oY « Andnyt us, © ab, Mich, 2 270 Car, 2. 2 Roll. Abr. 
69. Vide Carth. 75. Watſon's. Clerke; 
Cant put in | Habeui corpus to remove a cauſe out of an 
vail d bed. 15 inferior corte an and the; plaintiff making ſearch 
hoe: "finds bail; Büt the baÞtai*@@rpus not being 
returned and filed, the bail ſignified nothing, 
and therefore he carried the raũſe back by pro- 
»» cedendo; and of this the defendant'complained 
to the court; but ruled that the defendant 
can't put- in bail *cill the habeas corpus be 
gh _ retarned;"" Naſters and Bruges, | "ABD. 20 
EET Car Ze e 
When habeas ©' A habeas | corpus Sight to be on motion 
corpus muff * where the" party is committed for a crime. 
er 1 A 
After TAY A writ of a corpus ſuf] vends the bover 
corpus, pro- of the inferior court, ſo that if they proceed 
— after, the proceedings are void, & coram non 
id. Judice. 1 Salk, 332. Cro. Car. och 2 Jones 
"209." 2 Mod. 193. | 
On habeas By the babtas corpus the proceedings in 
e the court below are at an end, and the pro- 
© de nove. ceedings in the ſuperior court are de novo, and 
and all. below bail muſt be put in de novo. Skinner 244. 
4 an g. of (UV 13-8 
gs Debt 8520 a jo ſole. in the palace 
After plea in court, who after ſhe had pleaded there mar- 
defendant a Tied and then removed the cauſe by habeas 
eme marries, corpus into B. R. and there pleaded her co- 


» 22 


and en a ha- verture in abatement; the court ſaid, that if 


beas corpus this matter had been moved on the return of 


— the habeav c * they would have granted a 
1 - : procedendo, 


in the Citirt of King's Bench. 


protedeudu, but thar tow the ples in abate- 2 Str, 811, 
ment muſt be held good, for the proceedings Ld. Raym. 


are de novo, and they could take no notice of I 
the ptoceedings below:” 1 Salk 8, 


" a B. 50. 
After inter locutory judgment, and before Habeas corpus 
final judgment, a habeas corpus cum cauſa was after interlo- 
brought, and before the return of the writ #979 - 


the defendant” died, and 4 'procedends. was 


[4 


awarded, becauſe by the fat. 8 & g. N. g. e 
c. 11. the plaintiff May have 4 ſeire favias of thi writ, a 
againſt the executors, ' whith he cannot have procedendg 
in another court. 1 SIR. 33. ard. 


The form of 4 habeas corpus cum cauſa, 
returnable. before the chief juſtice imme- 
diately. 4 119%} 6541912 4 Ss Ro 


' GEORGE the third, by the grace of 
God, of Great Britain, France and Ireland 
king, defender of the faith, Sc. To the 
ſheriff of M#4dleſex greeting: We command 
you, that you have the body of C. D. de- 
tained in our priſon under your cuſtody, as it 
is ſaid, under ſafe and ſecure conduct, to- 
gether with the day and cauſe of his beiti 
taken and detained, by whatſoever name he 
may be called in the ſame, before our right 
truſty and well beloved Viſlian Lord Mans- 
Feld, our ehief᷑ juſtiee aſſigned to hold pleas in 
our court before us, at his chamber ſitute in 
Serjeants Inn in Cbancery- lane, immediately 
after the receipt of this writ; to doi and/ re- 
ceive all and ſingular thofs'things:whichtour 
ſaid chief juſtice ſhalk then and there Cn. 
| 25 ſider 


PD en one Ee IEIY 


— mcg 


* 
— 
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The Attomey's Praftice 


ſider of him in this behalf ; and have there 


then! this writ, _ Witneſs, &c 
| You ingroſs this writ vpon a 55. nt 


* piece of ee : NB. Affidavit not 
dee KITE 


Of * r 
4 habeas cor- 
pus, and get- 
ary it all. 
ed, 


The fees. 


Allowing the writ 


Then ** a note for the lde, _ carry 


he writ to the figner of the writs, who will 


ſign the writ, and keep the note. You pay 


him 65. 8 d. in term· time, and 14 8 d. in 
vacation, which is thus divided: 


| | 1 
To the chief clerk won o r 8 
To the judge — 0 4 © 
To the judge s clerk in term 15. 7 
in vacation . e 


Then 9 it ſealed, for which you pay 7d. 
Then you lodge the writ with the ſheriff 
in Middleſex. The fees are, if the defendant 
be charged but with one action, * 4. 


Viz. 
bei: 


& 
0 4 
93 2 


® 


For the return, if but one action 

If more, 2 5. 4 d. for each ation. 

For a warrant. to the bailiff to) 
1 the dee before 7 © 2 4 


And if the defendant be in 88 then 
for a warrant to the keeper to oeiver him to 
the bailiff, 25. 4d. more. 


If 


in the Court of King's Bench. 371 
If the defendant be not charged in cuſtody De/endane 
of the ſheriff with ſome proceſs out of this muft be chars" 
court, he cannot be turned over; 'and' there > ge! arms pro 
fore in ſuch caſe the defendant muſt procure?/,,9% = 
ſome creditor to ſue out a writ againſt him zo be 4 commit 
in this court, and lodge it with the ſheriff _ | 

before he brings his babeas corpus. oi 
When the habeas corpus is returned by the Fel on com- 
ſheriff, the bailiff brings the defendant to the mitment at fbi 
judge's chamber, who commits him to the e (Thaw 
King Bench priſon. You! pay” 10 eig . | 4 Ne 
Ts the bailifr for bringing TP — 10 
the defendant — 
To the judge 's en at the chambers as fol- 
lows; vi 2. 201 1. : * 3173305 
For himfel ——— —— 0 4 
For the chaplain of the priſon 0 2 
For the deputy marſhal. —— © 1 
0 
O 


— 


For the clerk of the papers pers of 

the priſon 

For the porter of the Serjeants Inn 
To the tipſtaff for carrying the b | 

over 65. 84d. 


= o O © 


If returnable in court, 


* 
Judge's clex.— — 0 4 0 
Secondar— — 0 2 © 
Deputy marſhal — 0 
Chaplaii — — o 2 0 
Clerk of the papers —— o 1 o 
Cryer — — 0 0 6 
Tipſtaff — — O10 0 
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Mu — bern auf perſon ſhall be brooght i img | 
turn to remain court l a hakeas corpus or gh a 40 
e- in order to be committed to the 14 
A the marſhal, the writ, with the ag 

and a note be left with the ſecondary or judge 8 clerk to 
thereof made be filed, and a copy or note of ſuch return 


eg, of the writ, under the hand of the judge or 


and figned by | ſecond 

. 7 ondary, ſhall, be delivered to the marſhal 
gaaddeg ts at the time of the: commitment of ſuch per- 
be bred zo ſon to his cuſtody; and ſuch. copy or note 
the mareel. ſhall be prepared by the perſon proſecuting 
ſuch writ of habeas corpus, *r by his attgy⸗ 

ney. Tin 3 Anu... Jn 
For allowing a.dabeas * to the palace 
| court 1858 pay 1175 155 wes for r the um 44. 


77 Won oo oe > oa — 
EZ 0 


II. 


* * 
15 k 4 — 1 i 
* 9 4 * 2 —»-—-——ᷣ —— Lee Ht 4 ! þ * BE: 


in the cout of ging weh 373 


Kr . 
28 37 1 4 * 


; The fa of « 4 dafur os tabs corpus OO 
+ RHO: 


1 * * hy 
— — — 1 — — 4 * PPT EY WE Ig We 4. 4 2 ky 
* * L > = W 
* ien Ke > 


an. eee i. Gene th 1 
tary no. hh your king 


dis fn A. B. is delivered op bail * « 


| habeas corpus. 9 pi) 
To John Doe of Lowdon, Gur 
þ : nt and 8 
Richard Roe, of 'the fame, 
F At the fit y the Plainti 
tormey fo 04 We. e 
[ 3% 5 wy 
. wy 
F 


Moaſter of the office! — 0 410 
Judge's clerk in term 15. 460 2 51 
In vacation 286. 2d. 9 5 

Porter of Serjeants Ins ee ; 0\ 5 I | 

Every perſon continitied to the cuſtody. of Perſons com. 
the marſhal by virtue of a Habeas corpus, mitted to the 
ſhall remain in actual cuſtody: of the marſhal c of the 
by the ſpace of two days next after ſugh aer 
commitment, norwithſtanding any other Ha- e 
beas corpus from any other court enen days motavith> 
Hil. 5 NV. G M. „„ ic, V. in fanding any 

B b 3 If other habeas 
: Corpus. 


'T. 
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Hs to the flils If the habeas corpus be to remove a cauſe 

of inferior ot of an inferior court, you muſt learn 

court! the tile of the court, for which ſee The- 
ſaurus Brevium. The direction to the Mar- 
Halſea court is,. To the judges of pur 
* court of our palace of 2 efminſter, and 
«6 to each of them, greeting.” To the 
court of ſheriffs of London, „ To the 
Ne mayor, aldermen and ſheriffs of London 
06 greeting. 1 

Cayſe not ie Where the cauſe of ps RY: in the inferior 

be.remwved court did not amount to 5 l. or upwards, it 

ewbere the was not removeable by a habeas corpus; and 


. aue therefore in ſuch caſe the defendant uſed to 


* fer up a fictitious action againſt himſelf for a 


pretended demand of ; /, or upwards, and 
then bring a habeas corpus, and remove both 
cauſes together, and thereby remove the 
ſmalleſt actions into the ſuperior courts ; for 
preventing which abuſes, by Hat. 12 Geo. 1. 
c. 29. the judge of the inferior courts, men- 
tioned in ftat. 21 Fac. 1. c. 23. may proceed 
in ſuch actions as are therein ſpecified, which 
appear or are laid not to exceed. g; J. although 
there be other actions againſt the defendant, 
wherein the plaintiff's ee ſhall excced 
the ſaid ſum of 31. . 
Habeas corpus Writs of habeas corpus to remove cauſes 
to remove a out of inferior courts, (except courts within 3 
. 70 be re. miles of London, as the ſheriff's court in Lon- 
e, don, Marſbalſea court, Cc.) ſhall be made re- 


| day cer tain 


except, turnable at a certain day in term, and not 
| immediately. 
Of what re-, And every ſuch writ that ſhall be "SHY out 


mus ſuch ba. in Hilary or Trinity term, or the beginning 


+ Jah * of the vacation following, ſhall be made re- 


turnable 


in the Covrt-of:King's Bench. 

turnable on the firſt or ſecond return of the 
ſubſequent term, and if returnable in” Hilary 
or Trinity term, ought to be made returnable 


the firſt: or ſecond return of thoſe terms; 


and if returnable later, any judge of the court 
may grant a procedendo, as tending to the. 
Plaintiff's delay. F 


The form of a procedendo. 


| 2 E ORGE | the third, by the grace of . 


God, of Great Britain, France and Ire- 
land king, defender of the faith, Sc. To 
the mayor, aldermen and ſheriffs' of London 
greeting: Although we lately by our writ 
commanded you, that. you ſhould have the 


body of C. D. detained in our priſon under . 


your cuſtody, as it was faid, under ſafe and 


ſecure conduct, together with the day and 


cauſe of his being taken and detained, by 
whatſoever name the ſaid C. D. might be 
called in the ſame, before our right truſty 
and well beloved William lord Mansfield, our 
chief juſtice aſſigned to hold pleas in our 
court before us, at his chambers ſituate in 
Setjeants Inn in Chancery Lane, immediately 
after the receipt of that writ [as the habeas 


corpus was returnable] to do and receive all 


and ſingular thoſe things which our ſaid chief 


juſtice ſhould then and there conſider of him | 


in that behalf; yet we being now moved 


with certain cauſes. in our court before us, 


command you and every of you, that in all 
plaints or ſuits againſt the ſaid C. D. at the 
B b4 | fult 
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JS 7 1 
1 


Sperial bail 


in cauſes re- 
moved by ha- 
beas corpus, 
except. 


not put in ſpe- 


Che Attazey's-Paattice: ; 
fait of A. B. in gur burt, before dener any 


of you ſeyvied or aſſirmed, or before. you or 
any of you no dependiog undetermined, 
you proceed with what-fpeed you can in ſuch 
manner, 2 tote the law and cyſtom of 


England, as yau ſee proper; our ſaid 
writ to you Don firſt aired to the 


contrary in any thing notwithſtanding. Wit- 
nels, &c. 


Special mail i nd) in all cauſes remov- 
ed by habeas corpus gut of inferior courts ex- 
cept the defendant' be an executor or adinini- 
Wor. or the. Ati n be for words g or ſmall 

aſſeg. Fig de Jet. 2... 


tre! : 
E xecutor h ene defendant. as ſued i in eps court 


cial bail on a 


as: h and th ere _compelle to find bail 


habeas corpus, acFord 115 fo. th 15 55 Cour ſc of that court: He re- 


t bail put in N 


. 


Nor an hair 
ar law. 


migves th A Ss babeas corpus; and the 
Ivf ſtion was, W 7g er bel ſhould find 1 pecial 
We here; and Teſolved_ he ſhould not: P. For 


[4 100 U it be e generally uſed, that when a 


ved. Ey. habeas. corpus to find 


elt in al 05 where bail i is found 1 in the infe- 


rior court, vet; this {ball not extend to the 


Cale of an executor where the cauſe did not 


require Ir pecial. bail by the courſe, of the court, 


except In. caſe of 2 a dev vit. But i in other 


caſes Where eie! ball 18 found below. it 
Mall be tounc here, although the cauſe of 
action be of A. leſs ſum than by the courſe of 


460 Wuff ſpecial | bail is to be found, 1 Lev. 


Debt i in London againſt the . as 
heit at law being removed hither, the queſ- 

tion was, If the heir ſhould find bail here as 
he 


in 'the-Court.of-Ring's Bench. 377 

they compel all defendants, heirs or execu- 

tors, to find bail. The court denied to hold 

the defendant to ſpecial bail in this. caſe. 

2 Lev. 204. 10 N 3140 ene er e ; 
pon the allowance of any habeas corpus, Procedends 

the plaintiff may in term · time have a rule for 2 „ bail in 

a procedendo, unleſs good bail be put in within l 

four days next after notice of the tule, and , 

in vacation may have a rule or warrant for a-vithir 6 days 

procedenda, unleſs: good bail be put in with; ter notice. 
in ſix days next after notice of ſuch rule or 

JJ 422535 ofbas nod Hat 
No bail is to be tendered or put in 

any habeas corpus, until the Habeas corpus, 
cauſes: for which bail is to be put in, be re- 
turned, to the end it may appear what the 

caaſes are for which the defendant isdetained, * 

and bail may be duly taken, and the habeas 

corpus and bail duly filed. Micb. 1661. Paſ. 

29. Car. 2. Hil. 10. 3. l 2 ; . 

When ſpecial bail is put in before any Twenty eight 
judge of this court de bene eſſe, upon a writ of 427,79 x4? 
habeas corpus, if the plaintiff ſhalt not except — . 1 
againſt the bail within twenty eight days af. vat 
ter putting in the ſame, the bail ſhall be filed 
within four days next after the end of the 
ſaid twenty- eight days. Micb. 16 Car. 2. 

_ . And the like notice in writing is to be gi - Nane of put-, 
ven, of putting in or excepting to bail on a % # er ex. 
habeas corpus, as on a cepi carpus.. SO . 

And if the plaintiff except to ſuch bail n. 
put in .de Bene eſſe, he may have a rule or Aller cæcep᷑- 
warrant for a pracedendo, unleſs the defendant in, rudi for 
ſhall put in better bail within four days after procedendo 


upon No Bail on ha- 
and beas corpus 
"till the abrit 
be returned. 


ewithin 4 days, 


3 ſervice unleſs better 
bail, whether 


378 be Attomney's Phitice - 


in term er va - ſervice of ſuch rule or warrant, whether ir be 
cation. in term or vacation. 5 

On emu! If a cauſe be removed by We e 
ext of an infe- out of the Marſbalſta or any other inferior 
Tor Jarifdice court, and the bail there offer to be bail to 


rion, the 2 the action here, the plaintiff is compellable to 


. the Jai take them, becauſe he might, but did not 


Behar, except except to them below. liter, where a cauſe 
in London. comes hither out of London, for the ſuffictency 
| ol the bail. on is at the peril of the clerk, 

and he is reſponſible to the plaintiff, ſo chat 

the plaintiff had not the liberty of excepting 

againſt them, and the clerk is not reſponſible 

if they be deficient in this court, e he 
wuas in London. 1 Salk. 99. 

Bail liable to If one be brought into this court by habeas 

all actions in corpus, and puts in bail, the bail is liable to 


the return 2 all actions at the ſuit of the plaintiff or plain- 


be habeas 
— 4. tiffs mentioned in the return of the ' habeas 


clared on cor pus, wherein he or they ſhall declare againſt 

within two the defendant at any time within. two terms 

* next after. 

D:faidant in Defendant returned in entity on a es 
exflody mf i, corpus or cepi corpus, is not to be ane 


be diſcharged 
vill katy until the bail i is ee 


er fedted. e | 
_ gt The recgnd ieſelf is never copied bby a ba- 


moved by ha- Beas corpus, as it is on a certiorari, but remains 
beas corpus. below; and therefore if a cauſe — ee 

3 hither by Zabeas corpus, the plaintiff here mu 
1 begin de novo, and declare againſt the defen- 

novo. dant as in cuſtodia mareſcalli. Salk. 352. 
Plaintiff maf The plaintiff muſt declare before the end of 
lars avith. the ſecond: term, after the return of the ba- 
in two terms. Bras corpus, and the defendant will not be 
8 bound to plead to any — delivered 
after that time. And 


e 


AO RAY 4A „ 


ans QA _83A 27 oa «+ ad and. Gi ade oo ia ad 


bans ws was G4 = A RX tw _ ww Aa _ A. © 
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in the Court ol King's Bench. 379 


And where the defendant has removed his Canas be . 


cauſe hither by habeas corpus, and put in preſ 4. far 
bail, he cannot have a nen- proſs againſt the 7" ie 8 
plaintiff for want of a declaration, if he will 
not declare, the plaintiff not being in court, 

and the cauſe ſuppoſed to be removed againſt 
his inclination. _ PORN eee. 

- If acauſe be removed by Babeas corpus out Cauſe rem 
of an inferior court, lying in any city or town em city, &c. 


, | avbere the 
where the judges of aſſiſe ſeldom go, as Can- pore of offife 


terbury, Southampton, &c. and the action bee go, 10 te 


tranſitory; it ſhall be laid in the county wheres /aid in the 


in ſuch city or town is, as Kent, Southampton, county whereix 


8 the city lies. 


If a cauſe be removed out of London or I bat time the 
Middleſex, the Marſbalſea, or any other court bee = 
within five miles of London, in Hilary or Tri. 1,5, "Tn 
nity term, and bail is put in, and the plain» erm, and the 
tiff declares in London or Middleſex, and de- adieu in Lon- 
livers his declaration fix days before the end don or Mid- 
of the term, the defendant ſhall plead three 4 

days before the eſſoin- day of the ſubſequent 

term, that the plaintiff may enter the iſſue 

if he will 3 but if the plaintiff, does not de- 1 Mod. 2. 
liver his declaration ſix days before the end of 

the term, the defendant ſhall have an impar- 

lance till che next tem. . 

If a cauſe is removed out of any court, ex- M hat time in 
cept in London or Middleſex, the Marſbalſea 2 term, if 
or other court within five miles of London, . | 
and the plaintiff does not declare in London : 
or Middleſex, but in ſome other county, and 
the plaintiff delivers his declaration at any 
time before the end of theſe terms, viz. Hi- 
laty or Trinity, the defendant is bound to 
by plead 


* 
Er 


r ———— 8 — = Tre == 
bbb 


A | plant by ch rims de rle 6 out, be 
| plaintiff may try his cauſe at the affiſes if he 
_ © - thinks proper and if the-defendant does not 

© plead by that nn Hager n be entered 

nie een 7: 

mbat tine to 5 1 —— Michael. 
nova mas term, if the declaration be delivered be. 
Faſter form. fote craſtinum animarum; in Eaſter term if de- 
 livered before menſem Paſchæ, and the action 


= 5's. is ad in Londow or Mulder the defendant 


- muſt plead to trial the ſame term. But if de- 
livered after theſe reſpective times, and yet 
fix days befote the end of either of theſe 
terms, the defendant, wherever the action is 
laid, \ſhall plead: to enter three days before 
the eſſain · day of the ſubſequent term; and 
i not delivered ſix days before the end of ei- 
ther of theſe terms, the deferidant n an im. 
0 J. Parlance until the next term. 

eee Since the making the rule of- E rinity the 
7i0u; ſincerule gth and 6th of his late majeſty, the attor- 
Triv. 5, 6 nies have differed as to the method of pro- 


Geo. 2. 


8 


corpus. 
Plea in aba. A plea in Ababement on — corpus muſt 
| 1 1 eee before the rule: for pleadiog is 
Bow to proceed If a priſoner i in che Fleet, charged. with x 
egainſl a 225 declaration of the Common Pleas, remove 


forer in e himſelf by habeas corpus to the cuſtody of the 


F charged 
5 2 4:11. marſhall the plaiatiff muſt proceed to judg- 


ration, remov- Ment in the court of Common pleas, and then 
ing hin/clf to may carry him back by habeas corpus ad ſatis 


the King's 1 
Bench priſen. fac aciendum to charge | him i 10 execution; 3 * 


ceedipg, ſome adhering to the old practice, 
aand others — that rule as on a cen 


in the Court ot ing s Bench. 381 
ſo if a priſonet in the cuſtody. of the, mar- Her on the 
 ſhal be charged wich a,declaration. in this /i# revoval, 

court, and he removes himſelt to the Fleet, 17 rp 3 
the plaintiff muſt proceed to judgment in * cet, 
court, and then bring the defendant back. by 
habeas corpus ad ſali faciendum to be charged 
in execution in this court: But if a perſon in 
cuſtody on proceſs iſſuing out of this court 
remove himſelf to the Fleet by. habeas corpus 
before the plaintiff bas declared. againſt him, 
in ſuch caſe. (as I take it). the plaintiff muſt 
charge him with a declaration in the court How on a re. 
of Common. Pleas, and cannot proceed any 994! before 
further in this court, unleſs he has a air Br to 9% road 
bring the defendant back into this court by 
habeas corpus ad reſpondendum.. 

On baheas corpus ad A farin tha 

plaintiff's attorney ſhould. indorſe the term 
— nue % * ene roll. = 


| Of proceedings againſt Prins 


| Poet when any defendant was de The antient 
ined in cuſtody by meſne proceſs Cre 

this court for want oß bail, if the plaintiff 

did not within twaterms after the arreſt cauſe 

the defendant to be brought up by Babrat cor- 

pus and committed, ſo that he might declare 

againſt! him in cuſindia mareſeall;, the defen- 

dant might be diſcharged out ob bee en 

eam mon bail 180 f fer r 

1 es 50. * DOE E tie, F 
But 
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Stat, 4 & 3 But by fat. 4 & 5 V. & M. c. 21. if any” 


” 


| A &M. . be — or charge 
E. 21- in cuſtody at the ſuit of any perſon or perſons 
— 5. upon any writ or wirts out of any of the 
againſt priſe- courts at Weſtminſter, and impriſoned or de- 
| wer. tained in priſon for want of ſureties for their 
| GPs to the ſame, the plaintiff or plain- 
| titfs in ſuch writ or writs may; before the 
1 end of the next term -after fuch writ or pro- 
1 ceſs ſhall be returnable, declare againſt ſuch 
} 5 Priſoner or priſoners in the court out of which 
no the writ or wits ſhall iſſue; whereupon the 
1 | faid priſoner or priſoners ſhall be taken and 
| impriſoned or charged in cuſtody, and may 
cauſe a true copy thereof to be delivered to 
= | ſuch priſoner or priſoners, or to the gaoler or 
'il Ekeeper of the priſon, or gaoler in whoſe cuſ- 
1 t tody ſuch prifoner ſhall be or remain; to 
4 | which declaration or declarations the ſaid pri- 
ſoner or priſoners ſhall appear and plead; and 
if ſuch priſoner or priſoners ſhall not appear 
and plead to the ſame, the plaintiff or plain- 
tiffs in ſuch caſe ſhall have judgment in ſuch 
manner as if the priſoner had appeared in the 
faid court, and refuſed to anſwer or plead to 
ſuch declaration. 5 
Tobe alledged That in all ſuch declarations againſt any 
in the cage priſoner or priſoners detained in priſon by vir- 
yo 1 tue of any writ or procefs out of this court, 
priſoner is, it ſhall be alledged in cuſtody of whar ſheriff, 
bailiff or ſteward of any franchiſe, or other 
perſon having the return and execution of 
writs, fuch priſoner or priſoners ſhall be at 
the time of ſuch declaration, by virtue of 


} ö the proceſs of the ſaid court at the ſuit of the 
1 *plaintiffs, which allegation ſhall be as good 


2 | and 


* 
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and effectual, as if ſuch priſoner or priſoners 
were in the cuſtody of the marſhal of e 


* 


„ * 


Marſbalſea. Same ſtat. ö. 93. 5 
Upon this act the judges of the court of N ert 
King's Bench made the following rule of court. _— * — 
FFC ĩ ˙ů¶n“˖A a od oen 
Firſt, That no copy of a declaration be Declaration 
delivered to any priſoner in cuſtody, before ., 
the day of the return of the proceſs upon ar a 
which the defendant was taken or charged in i. | 
cul... rent tte how, * 
_ Secondly, That no rule be given for the No rale 40 . 


defendant in cuſtody to appear, and plead to , and % 


till aſidadit 


any declaration againſt him, until an affidavit „ fried 


be filed with the clerk of the rules of the de- / Allicuring 
livering a copy of ſuch declaration, and of -h drclara- 
the time when, and the perſon to whom the %, &c. 
ſaid copy was delivered, and that the defen- 
dant was arreſted or charged in cuſtody by 

proceſs out of this court returnable before the 

delivery of ſuch copy; and that the time of 

filing the affidavit be entered upon the affi- Coy of afi4a-- 
davit by the clerk of the rules; and that a7” 2 2 
copy of ſuch affidavit be produced to the 5 _ 


| ning judg - 
Prothonotory or ſecondary before the "AS wat req cl a 


the judgment. 


Thirdly, If a copy of the declaration be Declaration 


delivered againſt ſuch defendant before men- li dercd be- 
N | Fore menſem 


ſem Paſche or craſtinum animarum, and affi- paſch , 
davit be made thereof and filed, and the de- 8 


fendant doth not appear before the end of Dęendant to 


ten days after Eaſter and Michaelmas term re- Spear in len 


ſpectively, judgment may be entered againſt ot. | 


him if rules have been given; but if he doth %, jutomene. 
appear before the end of ten days after the Ne, 


term, he ſhall imparle until the next term, Pear, may im. 
2 SUJ5 A | parle till near 


(un- term, 


* 
4 
Cy 
v4 
= 
+ 
* 
© 
bY 
: 
- 
* 
- 
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except in Lon- (unleſs the ation be in Condom of Midileſts) 
don or Mid- and the defendant'be in priſon within forty 
| oor age miles of London or Wiſtthinfter, then, tho he 
40 miles.of doth appear before the expiration of ten days 
London, ben after the end of the term, he ſhall plead two 
to plead tas days before the eſſoin-day of the next term; 
days — 9c and in default thereof (rules for pleading ha- 
lues ue, ving been given) judgment may be entered 
, aganlt him as aforefaid;” 
If declaratis Fourthly, If a copy of the declaration be 
delivered after delivered againſt ſuch defendant on or after 
mast bab = menſem Pat be in Eaſter term, or craftinum 
e Han, ammarum in Mithatlmas term, or in Hilary 


i er in Hilary n in Nn | e, 
—_ Trinity or Trinity term, and thereupon the plaintiff 
1 term, if d. gives roles to appear and an{wer, then if the 


ue, defendant appear two days before the eſſoin- 
4 pears en, day of the-next term, he ſhall imparte untif 
i before eſſoin- n „ eee ee 5 20 . 
day of next the ſaid next term; but if he doth not ap- 
| term, he im- pear withir that time, judgment ſhall be 
. 

belles, Fifthly, I a uit be returnable in any 
Zell. term, and a copy of the declaration has been 
fore eſſoin dan deſtver ed | before the efloin-day of the next 
of the mat term, the plaintiff in fuch next term may 
term ofter the give rules to appear and anſwer; and if the 
return of the dene d d per ele 
 <vrit, laintiſ defendant does not appear and pleac upon the 


may give rules expiration of the rules, judgment ſhall: be 


the next term, given againſt him. 
and defendant” 5 EFF 
muſt appear and plead before expiration thereof... , 


If declaratim Sixthly, If the declaration be not filed be- 
| _ xs proc fore the end of the next term after the writ 
the ondef the or proceſs, by which the priſoner, was taken 
the return Or char ged in cuſtody, is returnable, and af- 
the aui ond fidavit made and filed in manner as aforeſaid 
affidavit, . 4 - i before 


ks % 


in the "—_ rt of Kitth's 1 . 
efore the. end of nol 0s ext aſter a fendant to be 
ſuch term, Ui priſoner Accherg ed —* x 


by comp s bail, ſigned 1 one of 7 ju- 


tices o oh (a j 
. Serenih y, If any. gaoler or r keeper of à Aachen 


priſon, having received a copy of a declara- az, gaoler 
fon againſt any priſoner in his cuſtody, ſhart concealing de-. 


Yreſs;the fame, and not deliver it forth- * 


with unto ſuch priſoner, ichen ſhall 
be iſued againſt bim. ec ral 


WI A bill « or e in e Bill to be filed 
ought to be filed in the office of the clerk of — * de- 

the declarations before a copy 1 it be deli- 

vered 0 che priſoner. . 


Ker pieventing che detainer 15 ptifone; 'S > lere 
ed by declarations in the cuſtody of the ,  /oficient 
5 zal of the Marſbalſea of this« K where _ 6d _ 
| the cauſe of action againſt ſuch priſoner does n F * 
not amount to ten unds, it is or ered, of the marſbal, 
that from and after Ex laſt day of f this cerm, — affidavit 
no. declaration, whereby any priſoner ſhall 14 n _ 
| charged I in the cuſtody of the 1 1 {hal 09% 196. An . 
be ſafficient cauſe of deta ining ſuc prifoner amounts to fon 
og 2 7 nleſs an affidavit _ => plain- pounds or 7 
$ cauſe of action againſt ſuch Pridoger does 18 
amount to ten pounds or upwards, ſhall be 474- 
firſt made, and filed with ihe clerk of the rules 
; of, this court; and the ſum ſpecified 1 in ſuch = 8 be = 
afidayic ſhall be indor ſed by bim upon fuch de Ro eee 
claration before the leaving thereof with the _ : 
W Eaſter 15 Geo. 2. | N 
ah hend, that where a defendant in eke 
Mun Be want of bail on meſne proceſs pl Parry 
ifluing either out of chis court, or out © . 


; Cc | the 
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a court of Common Pleas, is removed by 


Babeas corpus into the cuſtody of the marſhal, 


the plaintiff in the firſt action when he comes 


to declare, need not make ſuch affidavit as by 
this rule is directed; for it will appear by the 
return of the habeas corpus, that an affidavit 
of the plaintiff*s cauſe of action, amounting 


to ten pounds or upwards, was made on ſu- 


ing out the writ, whereupon the defendant . 


was arreſted ; and therefore this caſe not with- 


in the miſchief deſigned to be prevented by 


this rule; and I ſuppoſe the rule means only 


When priſoner 
in cuſtody of” 
the marſhal is 
to plead. 


ſuch declarations as come in as new charges 


9 Priſoners, | Sed quere. 


When a bill i is filed a 3 a prifocer' in 
cuſtody of the marſhal, if a copy of it be de- 


 livered for him to the curnkey four days ex- 
cluſive before the end of the term, a rule to 


plead be given, and a plea demanded, which 


may be done on the back of the copy when 


delivered, the defendant ſhall plead as of that 
term; dot if the bill be not filed, and the 


oa copy delivered four days excluſive before the 
end of the term, the defendant may imparle 


No affidavit 
of er 1k 
copy of decla 


ration. 


Plainif not | 


declaring in 
b terms, 
defendant may 
be diſcharged 


until the next term. 

No affidavit is required of the delivery of 
fach copy, as is where' the defendant is in 
cuſtody of a ſheriff. | | | 


If any defendaot ſhall be one to the 
_ cuſtody of the marſhal of this court, or ſhall 
be charged in cuſtody of the marſhal, or ar- 
reſted, or committed by virtue of any pro- 


on coduinen bait CER of this court to the cuſtody of any ſhe- 


Without n notice. 


riff or other officer whatſoever, at the ſuit of 
| any 
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any plaintiff, and ſhall ſo.remain in cuſtody 
by two terms, and the plaintiff ſhall not 
declare againſt ſuch defendant within that 
time, ſuch defendant after the end of the 
ſecond term after ſuch impriſonment ſhall 
be diſcharged out of the priſon where he 
ſhall be ſo detained, upon filing .common 
bail, ſigned by one of the juſtices of this 
court, without any notice to be given to the 
plaintiff or his attorney. Trin. 2 Geo. 1. The The tern in 
term in which the writ, whereon the defen- which the pre- 
dant was arreſted, is returnable, altho' not re- 2 pri rs * 
turnable until the laſt day of the term, is to be e 0 
accounted as one of the two terms, as is alſo 20e terms. | 
the term wherein the defendant. was commit- 
ted to the cuſtody of the marſhal, altho* not 
committed 'till the laſt day of a vacation. 

To diſcharge a priſoner on this rule, you How 1 4/* 
muſt obtain a certificate from the clerk of charge à pri- 
the declarations, that no bill is filed in his /***7 e 94 
office againſt the defendant, and a certificate ö 
of the cauſes wherewith he ſtands charged, 
from the clerk of the papers of the King's 
Bencb priſon, if in cuſtody of the-marſhal, and 
from the 2 keeper of the priſon if in 
cuſtody of the ſheriff or other officer. And 
notice is required to be given to the plaintiff, 
and an affidavit muſt be made thereof, if the 
plaintiff or his attorney does not attend to 
oppoſe or conſent to his diſcharge. Rs 

If a plaintiff ſhall declare againſt a defen- Defendant 15 
dant remaining priſoner as-aforeſaid, in the be 4i/charged 
cuſtody of the marſhal of this court, or any /7 e 
ſheriff or other officer, and ſhall not proceed ary; yank 

to trial, or obtain judgment within three en- Pe 
terms next after the delivering ſuch- declara- terms after de- 

SY | Cc2 tion ration. 


of the marſhal. 
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tion (che term in which the deelaration ſniall 
be delivered being one) ſuch defendant ſhall 
be diſcharged out of cuſtody on filing com- 
mon bail, notice being feſt . to the 
plaintiff or his attorney, and an affdavit 
thereof made, if the plaintiff or his attorney 
does not attend, and ſhew cauſe ama the 

* On diſcharge. Trin. 2 Geo. 1. 
May be d- If any plaintiff ſhall obtain zg webt 
charged if net againſt any defendant priſoner, and ſhall not 
e eee be charge ſuch defendant fo remaining in priſon 
— * in execution upon the judgment ſo obtained 
j Within two terms next after obtaining ſuch 
Carth. 469. judgment, (the'term wherein judgment ſhall 
2 Str. 943- be obtained to be reckoned as one) the defen- 
1153, 1215- gant may obtain his diſcharge in like manner 
as for not proceeding t to trial on zndg ment. 

29k ES Ser. u 2 Geo. 1. . 

bat wotice In diſcharging A prifonce weichen of theſe 
75555 'on, . Cafes, the notice to be given the plaintiff is a 
Zan judge's ſummons to attend, o and ſhew cauſe 


HH Boomer. why the defendant ſhould not be diſcharged 


for the plaintiffs not declaring, or not pro- 

ceeding, as the caſe is. | 
How to diſ- f the priſoner be in cuſtody of the mar- 
— 2 Wal þ he muſt get a certificate from the clerk 
21 ommon bails, that common bail was 
filed with bim, by 6rder of one of the judges, 
on Which the marſhal will "diſcharge him 
without a*ſuperſedeas. © * 


? How out of t the But if the priſoner be. — cuſtody of a me- 


cuſtody of a _ riff or other officer, he ſue a writ of fo 
ho (OR ba Ggning which the bail- 
led 


. F hg * 
— T yR-EY" ac YT ' — * 7 * * F 


8 IN. B. The firſt ſummons is peremptory. 
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| Ggned by one of the judges is a warradt to the 

een with whom you leave it, and he de- 

livers. it over tothe: clerk of the common 

bails to be filed. e th ee 

If a deſendant ſurrenders himſelf after Defendant af- 
j in diſcharge of his bail, the plain- „ e 


terms, except 
aurit of error 


tion to be done upon him according to law, 
notwithſtanding. he may be charged in cuſ- 
tody at the ſuit of creditors ; but till exe- 
cution is done, his creditors have an intereſt 
in his perſon for ſecuring their debts. Fofe. 
Cr. Law 61, 62,63 3 

If any defendant, being in the cuſtody of ts 2 ae 1 

the marſhal of this court upon meſne proceſs, 2 2 Hape 
ſhall be taken and detained in the cuſtody. of warrant muft 
any ſheriff on an eſcape warrant for eſcaping be declared a- 
out of the marſhaPs cuſtody, the plaintiff in / in #420 

fuch action ſhall'declare againſt the defendarit 
in cuſtody. of ſuch ſheriff, before the end of 
the ſecond term after his being ſo taken, 
S 
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_ otherwiſe the defendant may be diſcharged 
by /uperſedeas. Trin 6 Anne. © 
Notice of trial to a turnkey is good againſt 
a priſoner. Str. 248. | P's | 
The right way to charge a priſoner in ex- 
cecution is to file a bill as of the preceding 
term, and deliver or leave a copy of the de- 
claration, as of the preceding term, and 
' make an affidavit of having delivered it to, 
or left it for the defendant being in cuſtody. 
28 Bur, Rep. 1052. „ 
B. R. Decla- Middleſex, * E Owen, gentleman, 
— oo. complains of Hugh Hughs, 
Ae gentleman, being in the cuſtody of the ſheriff 
a priſner in gentleman, being in the cuſtody of the ſheri! 
cuſtody of the of the county of Middleſex, by virtue of a 
/eeriff Mid- precept of our lady the queen, called a bill 
. of Middleſex, iſſued out of the court of our 


= conn lady the queen, before the queen herſelf, 
Stat. 4&5 At the ſuit of the ſaid Edward againſt the ſaid 


W. & M. Hugh 


e. 21. F. 3. 


* B. M. E. J. and O. D. queruntur de J. W. clerico 
in cuſſodia H. M. armigeri, vicecomitis comitatus Mon- 
mouth, wirtute brevis domini regis vocati a latitat e cu- 

ria banci regis emanantis et eidem vicecomiti diredti de 
placito gned reddat cis 100 l. c. Demurrer. Excep- 
tion: It does not appear by this declaration that the 
defendant was in cultody at the ſuit of the plaintiffs. 
[Vide antea, fol. 382. Stat. 4& 5 V. & M. . 21. 
$. 3] Judgment for the plaintiffs. The court ſaid 
they would explain at whoſe ſuit the latitat was by the 
following words, de placito quod reddat eis, i. e. the 
plaintiffs, 1004. for if the latitat was, that the defendant 
reddat to the plaintiffs 100 J. it muſt be underſtood at 
their ſuit. Eafter 10 Geo. 1. B. R. Morris et al v. 
Watkins, 2 R. Raym. 1362. Trin. 3 Geo, 2. B. R. 
Grew and Daniel. 1 3 


in the Court of King's Bench. 
Hugh lor thus; iſſued. out of this court here 
at the ſuit of the ſaid Edward againſt the 
ſaid Hugh] for that, that he. the faid Hugh 
on the twenty fourth day of Auguſt in the 
twelfth year of the reign of our ſovereign 
lady Anne, now queen of Great Britain, &c. 


with force and arms, &c. at Hampſtead in 


the county of Middleſex, made an aſſault upon 
the ſaid Edward, and then and there beat, 
wounded and evilly treated the ſaid Edward, 


ſo that his life was greatly deſpaired of, and 


then and there did other injuries to him 
againſt the peace of our ſaid lady the preſent 
queen, and to the damage of the ſaid Ed- 
ward of one hundred pounds; and there- 
upon he brings ſuit, &c, | 


A. B. for the plaintiff. 


Defendant in the cuſtody of the meriff of | 


15 Fobn Doe, 
Pledges of proſecuting J and 
Richard Roe. 


In the Queen's Bench. 


Edward Owen, plaintiff, 
and | 
Hugh Hughs, defendaftt. 
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Affidavit of 1 P. of the pariſh of, &c. . | 
#be 1 keth ark, the he this ep t did de- 
25 44 288 1855 a copy of the declaration hergunto an- 
Fg to the turnk ey of Newgate againſt the 

. e Hughs in cuſtody o he Y; 24th. day 

| | 3 la paſt; and his Fenn hes 
| n informed by one of the kee pers o 05 
| i riſon; that he did the ſame 5 de- 

he n Prion, 3 * 

nol ſaid Wee to the ſald defendant 


* 


AI rr #234538 ee rin awe: 


Proceed ngs on  ſeire facias again bail 
i Gl to revive e ſhdgment, &c. 7 


No ſeire faciss No ſeire facias, or other, action of Jebt 
„ ee A oh. the recognizanee, lies: againſt the 
bail, ntl ca. bail (except in error, and, as H apprehend, in 
outlawry; ſed guere) until a non eſt inventus 
be returned upon a capias ad ſatisfaciendum 
againſt the pri ip and, the wxit be filed. 
Lots. 127g. * is Fa though it be 
not filed, and it may be filed at any time af- 


terwards. 1 Lev. 225.) The reaſon is, be- 


Bail not bound cauſe the bail are not bound to render the 


to ſurrender principal til they know what execution the 

1805 ca. fa. plaintiff will chuſe, whether he will chuſe to 
have his body, ; which, he makes appear by 
ſoing out the "co. ſe. for he might have ſued 
an elegit or f. fa. 

If no ea. ſa, If there be no ca. ſa. ſued out, returned 

_ — and filed, the bail may plead it, and be diſ- 

3 charged; but the court will not quaſh the 


ſcire facias on motion. 
4 A+ 


in the Court of King's Bench. 393 
A ca. ſa. may be void as to the principal, Ca. fa. fad | 

e as und a ſei. fa. againſt ove ain 5 

the bail; as if 2 44. Ja. be ſued ddt above a5 gn me 

year after the judgment, without reviving f 

the. jodgmenk by {tire facies; for the baff  — 

are rangers, and Cainot rake advantage of "oma fi. 

that error in z collateral action. 2 R. Rm ppt” te 

096. 6M 364: Halt ge. 

Action of debt op a recognizance of the Ca. fa. reture- 

bail of Woolaſton; plea, that after the giving — — 
the ſaid judgment, and before the day of ex- urif g aer 

hibiting the plaintiff's bill, no ca. ſa. againſt was all 

W 4 was proſecuted ard returned, c. good ta charge 

Replication: A ca. ſa. ſued and returned. % bail. 

Rejpinder, that Moolaſton, ſued error on the 

judgment before the ca. ſa. was proſecuted, 

returned and filed. General demurrer; judg- 

ment for the plaintiff, Paſch. 3 Anne, B. K 

becauſe the rejoinder is a departure from the 

bar. Crq. Car. 76. This term Woollafton. 

moved to ſet aſide the ca. ſa. as irregular, be- 

cauſe it was ſued out returnable die lung proxi- 

me, paſt Otabas Sancti Martini, which was the 

22d of Navemher, and that very day the writ 

of error ſued out by Woollaſton the 20th was 

allowed; after which the ca. ſa. was filed, but 

returned the ſame day; and adjudged this 

ca. ſa. was well ſued out to charge the bail; 

and ithe motion was denied, May 5. Paſch. 3 

Anne, B. R. Parkins v. Wollaſton, Eaſter 

5 Anna, B. R. Parkins v. Wilſon. 2 R. 

Ram. 1256. 1 Salk, 321. 6 Mod. 130 

139, Vide Fitz-G. 175, 2 Str. 867. Bar- 

nard. K. B. 334. 1 x | 


. 


— 


Fci. 
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Error ſadon Sci. fu. againſt bail. Plea, no ca. ſa. Re- 
ee plication, a writ, of ertor was ſued, and there- 

4 hy pug Os , fore plaintiff could not ſue a capias, &c. 
ca. fa, 1 Demurrer. Judgment for the defendant. 
charge abe bail. Pawel juſt. Error upon the principal judg- 
Sed wide 2 Str. ment is no bar to hinder the ſuing a capias in 
_ 867. order to charge the bail; and ſo it was ad- 
_ - Judged in this cdurt yery lately. Paſcb. 10 
M. 3. C. B. Ward v. Bendal, 1 R. Raym. 342. 
Sed vide . 174... ... 
Lene Tf a defendant gives judgment with ſtay of 
2 7% execution, until a future day, the plaintiff 
| ca. fa, may be may notwithſtanding ſue forth a ca. fa. or 
fued out to fi. fa. directed to the ſheriff of the county 
 warrann a where the action is laid, and returnable be- 
I, pe? fore that day, in order to make out a teſtatum 
+2 apainft the defendant; but no ſoch ca. /a. 
ei. fa. againſt ſhall be ſued forth to warrant a ſcire facias 
the bail. againſt the bail, unleſs by ſpecial agreement, 
2 it is to the prejudice of a third per- 
Ca. fa. h le A capias ad ſatisfaciendum againſt the prin- 
4 days in the cipal, in order to charge the bail, muſt lie 
_ be =p four days excluſive in the —_ office. 
g alk. 599. 2 R. Raym. 1177. There ought 
3 to be I% days between 2 64 teſte and return 
of the capias ad ſatisfaciendum againſt the 
props Salk. 602. _Prax. Uir. B. 27. 
hich the court agreed on demurrer ; but 
ſaid, that it was only an irregularity in the 
proceedings, and therefore the defendants 
ſhould have moved the court to have them 
ſet aſide for irregularity. Holt, chief juſt. 
But in point of law, proceſs in the court may 
be made returnable de die in diem, eſpecially 
proceſs 


in the Court of King's Bench. 395. 


proceſs which goes into Middleſex. 2 R. 

% AA 

A capias ad ſatisfaciendum made return- 
able at a day which falls out of term, would 
not be void, (though liable to be ſet aſide on 
motion); nor can ſuch a defect in it be taken 
advantage of by bail, upon a general de- 
murrer to a ſcire facias brought againſt them. 
2 Bur. Rep. 1187, 1188. 1 et 

If the defendant dies after the ca. ſa. and Defendant y- 
before the return of it, the bail is diſcharged ; 4 69e 2 
oy Jones. 1 Jo. 136. but they muſt plead 3 ber 4 


Upon a non eft inventus returned upon the Recognizance 
ca. ſa. the recognizance is forfeited, becauſe/*/*ited on re- 
there was a default in the party; and though in ventus on 

it is uſual to render the body upon the ſcire ca. fa. 


facias, yet that is of grace, not of neceſſity.” 
The death of the principal at the time of Principal 4- 


ing after re- 


the ſcire facias brought, is not material, if u / ſci. fa. 
he was alive at the time of the capias re- recognizance 
turned. Trin. 5 Fac. 1. B. R. Tympertly v. forfeited. 
Coleman, Cro. Car. 165. 1 Rol. Abr. 336. | 

1 D. A. 674. p. 1. Hutt. 47. Mich. 3 Jac. 

1. B. R. Williams againſt Vaug ban, Cro. Fac. 

97. If after a capias returned, and before 

any ſcire facias brought, the defendant die, 

then the recognizance of bail is forfeited. 

But what if after the capias awarded, and be- Aliter if after 
fore the return of it, the defendant die, whe- ca. fa. award. 


tther in this caſe the recognizance of bail ſhall % and bene 


be forfeited ? And it ſeems that it ſhall nor, be returacd, 

for he had time at any time to come to the 

court and render himſelf before the time of 

the return; therefore, if he die before that 

time, the bail is diſcharged. Trin. 2 _ I. 
| 5 


turn of non eſt 
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3 B. R. Caiſe v. Dignley, 1 Jones 139. Vide | 
1 Danv. Abr. 174. p. 1, 2. 2, Danv. Abr. 
83. P. 6, 84. p. 7. A motion to ſtay pro- 
ceedings againſt bail, becauſe the principal 
died after a capias ad ſatisfaciendum ſued out 
and retutned, but before the return of the ſe- 
cond ſcire facias againſt the bail; but denied, 
becauſe it was the bail's omiſſion that they 
did not ſurrender him, he living till after 
the return of the capias ad ſatisfaciendum. 
The caſe of Glyn v. Yates, Hil. 7 Geo. 1. (1 
Nod. Ca. 31.) cited 13 Nav. 1726. Parry v. 
1 Ber, 2 L. Raym. 1452. 2 Sir. 717. 
| Princijal Motion to ſtay proceedings againſt bail. 
= alive when Ca. (a, againſt principal, returnable the laſt 
— "oof return of Michaelmas term, 28th Nov. The 
es before it is defendant died on the firſt day of December, 
afually re- the ca. ſa. being then in the ſheriff's office, 
turned. recog- and not actually returned and filed till the 3d 
e of December... Motion. denied 1 FR 3748. 
4 BR. Boylandagainſt Crook and others, bail of 
Principal - But where the principal has died after a ca- 
ing after ca. pias ad ſatikfaciendum returned, and before it 
IM gong was filed, the court on motion ſtayed: the 
1 , cler Je, filing of it in favour, of the bail. Aitb. 35 
1 ed the filing it. Car. 2. B. R. 1 Till. Abr. 183. . 
Wil How. recoon;. - Before you make out a-ſcire facias againſt 
10 een 3 e. the bail, ſee that the declaration be entered 
| tered on the upon the rolls at Weſtminſter of the ſame term 
poll. the declaration was of, with: an adbac de ter- 
mino, Sc. And after a declaration is en- 
tered verbatim, you enter this defendant's 
2 and the recognizance after it, 
us: | 


And 


? 


in the Court of King's Bench. 397 
And the fad C D. by R. R his attorney, 

comes and defends the force and injury, when, - 

Se. ney BY dates 1 42 * 39 85 . 

And thereupon E F. G. H. (usming the 2. of re 

bail with their additions) came into the court 4e Lin. 
of our lord de King, before the King kin. u. 23" 

ſelf-ar Jetminſter, in their proper perſons, Salk. 564. 

and became pledges” and” manucaptors, . and Thompſon's 

each of them became pledge and manucaptor Ent.454, 456. 

for the ſaid defendant, that if it thould Bap- jagt. Thy” 

pen that the ſaid defendant ſhould be con- 922. 
N ed in the plea aforefaid, then the faid 2 Vol. 44> 

manucaptors granted, and each of them did | 

grant, that as well the faid debt, as all fuch 

damages as ſhould be adjudged to the faid 

plaintiff in that behalf, ſhould be made of 

their and each of their lands and chattels, 

and to be levied to the uſe of the faid plain? 

tiff, if it ſhould happen that the ſaid defen- Candirion of ir. 

dant ſhould not pay the ſaid debt and da- | 

mages to the ſaid' plaintiff, or render himſelf 

on that occaſion to the priſon of the marſhal 

of the Marſpalſea of our lord the king, be- 

fore the Ki Hife... 
Ona n in the court of King's In what coun- 

Bench, the acti 


iorr or ſcire facias muſt always 9 ſci. fa. «- 


be brought in M adleſex. - Salk. 564. I eo — 
ane | On _ 


* Where'the demand. is of a debt certain, one need 
ſay no more than damna to include coſts, except it be 
on taking a verdi& on a trial, where coſts are to be 
mentioned; but upon confeſſion, ail dicit, &c. it is 
never, or at leaſt never need be done. Per He ch j. 
Paſ. 1 Ann. Atwood and Purr, Far. 4. 
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3 Danv. 313, On a recognizance taken in the Ning 
314. Bencb, the ſcire facias muſt be brought in 
Middleſex ; for the recognizances there are 
not obligatory by the caption, but by their 
being entered of record in the court; other- 
- © wiſe-in the Common Pleas. Salk. 600, 659. 
Vide Hob. 195, 196. Brownl. 69. S. C. 
Moor 883. S. C. Styles R. g. ; 
On recogni- If bail be taken by a commiſſioner in the 
zance taken by country, the ſcire facias may be ſued out into 
—_— Middleſex, or the county where taken. Lutu. 
zanceon a 1287. But in caſe of a recognizance entered 
writ of error. into by the bail, on a writ of error, if it be 
entered to be taken at a judge's chambers in 
London, the ſcire facias muſt: be ſued into 
s London. 9 8 f e J . | 
How ſci, fa. If a ſcire facias be brought againſt bail 
againſt bail on upon a recognizance on a writ of error gene- 
writ of error ; e. ; | 
10 be return. Tally» without expreſſing the action or the 
abs condition of the recognizance, there the ſcire 
Facias muſt be returnable on a general return 
ubi cungue; but if the action and the con- 
dition of the recognizance be ſet forth in the 
ſcire facias, and it appears to be by bill, then 
the ſeire facias muſt be returnable at a day 
certain in court. Lilly's Practical Regiſter, 
2 ol. 499. e ee 
By original i Every ſcire facias by original ought to 
days between haye fifteen days incluſive between the teſte 


tefle and ee, and the return, unleſs diſpenſed with by act 


þ : 
ſei. 6. ee of parliament. 


Firſt ſci. fa. teſte 24 Oct. returnable lun. 
Of th | : 
ed prox. poſt menſ. Mich. (31 Oct.) alias ſci. fa. 
ſei. fa, by bill. teſte 31 OF. returnable lun. prox. poſt cr aft. 


animar. (7 Nov.) 
Obj. 


in the Court of King's Bench. 399 
O. That between the teſte of the firſt 
writ, and return of the laſt, there were not 
fifteen days etliſtve of the days of the teſte 
,, e 
Au. There are eight days incluſfve between 
the teſte and return of each Wit. 
The ſecond writ muſt always bear teſte 
upon the ſame day on which the firſt was re- 
turnable, and therefore of neceſſity that day 


muſt be reckoned twice. | 
No objection can be made to the writs 
ſingly, therefore if each writ be good as it 

ftands alone, the putting them together ſhall 

not make them irregular by a joint compura- 

tion of the time. Mich. 10 W. 3. B. R. Good- 

win v. Beakbean, Carth. 468. Hil. 9 V. g. 

B. R. Goodwin and Bearbank. (And ſo it was 

reſolved Mich. 34 Car. 2. B. R. Levingſton 

and Stoner, 2 Jones 228. And in Leving- 

for's caſe the court would not take notice by 

the almanack of the day of the month, in 

order to avoid the ſcire faciats.) Comyns 53. 

If the proceedings are by bill, fifteen days By Ing days 
incluſive between the teſte of the firſt ſcire berween teſie 
facias and the return of the laſt are ſufficient /i ande- 
„ $8: 1449. hoon of af 
Each ſcire facias ſhould have feven days 
between the teſte and return, and not the one 

ten or eleven, and the other four or five. 

Vide Prax. Ut. B. 27. 

But in this caſe, by bill, if one ſcire facias Bus if one fe, 
only iſſue, and a ſcire feci be returned, the fa only iſſue, 
time between the teſte and return of the ſcire ee 
facias is not ſertled to any certain number of and return. 
days, but muſt lie four days excluſive in the 
ſheriff”s office before the return, 

| | Upon 


N | No alias ſci. fa, 
E | MY to iſſue forth. 
We | until the firſt 
ll be re- 
** turnabli. 
{ 
| Alias ſci. fa. 
to brar _ 
the day of the 
return of the 
firſt, except. 
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2 Attomey's bn 
Upon the iſſuing of any writ of ſeit . 
cias upon any cauſe here in court, no writ of 
alias ſcire facts ſhall iffue thereupon, until 
the firſt writ. is returnable ; and any Writ 
of alias ſcire facias ſhall iſue.tc the contrary, 
then ſuch writ of alias {cire facias ſhall be 
e E ch Meg. Salt. 599 - 6 Mod. 
Every writ of ** ſire facias could bear 
teſte the d ay y of the return of the firſt, Salk. 


599. unleſs it be a fire fatias. guare executio- 
nem non On a.writ of error; in which caſe it 
tas beep ſag. not te be neceflary. 


m. fun of — bai. 


.. Ra 


— \EORGE the third, by the ect 
10 ras 5 , of. Great Britain, France. 5 tre 
Lilly's Entr. land 8 ende of the Faith, Sc. 7 To 
387, Wir. . the, ſhe x. Iv) Middleſex gteeting: Whereas 
557 4A. B. c lately in our court, before un at "4% 


minſter, by bill without our writ, and 18 th x 


judgment of the ſame court, recovered again 


C. D. (add his addition and the alias die? if 


any) one hundred pounds of debt, and alſo 


ſeven Pounds ten n. 1 his damages 
Which 


— 1 
FE WS PETITE. PIC”; I FASL 9 Ss. 6" 1 e * TIRE EY 


— 


#® Scire Avi 3 bail, 8 beeauſe 


. 
* 


neither the term nor year of the judgment was ſhewn 


in the declaration. Sed judicium pro guer, becauſe it is 


the courſe of the King's Bench not to ſhew them. Con- 


tra of the Common Pleas, Trin. 1 Ann. B. R. Pentrye 


in the Court of King's Bench: 
which: he ſuſtained as well by occaſion. of the 
detaining that debt, as for his coſts and 


charges by him about his ſuit in-+ that behalf 


cone whereof the ſaid, C. D. is con- 
victed, as appeareth to us of record; and al- 
though judgment be thereupon given, yet 


execution of the ſaid debt and damages till 


remaineth to be made to him: And whereas 
Z. F. and G. H. Inaming the bail with their 
additions] heretofore, to wit, in the term of 
St. Michael in the ſeventh year of our reign, 


came into our ſaid: court before us at Weſt- 


minſter, and became pledges and manucap- 
tors, in their proper perſons, and each of 
them by bimfelf became pledge and manu- 
captor for the ſaid C. D. That if it ſhould 
happen that the ſaid C. D. ſhould be con- 
victed in the plea aforeſaid, then they the ſaid 
manucaptors granted, and each by them for 
himſelf did grant, that as well the ſaid debt, 
as all ſuch damages, coſts and charges as 
ſhould be adjudged to the ſaid A. B. in that 
behalf, ſhould be made of their and each of 
their lands and chattels, and be levied to the 
uſe of the ſaid A. B. if it ſhould happen that 
the ſaid C. D. ſhould not pay the ſaid: debt 
and damages, coſts and charges to the ſaid 


A. B. or ſhould not render himſelf. on that 


5 
| "EY 1 


S 


U 


— 


. Hels ch. jaſt. Where the fire facias is ſued againſt 


the defendant upon a judgment againſt himſelf,” in hac 


parte is well enough; but contra if it be ſued upon a ro- 
cognizance againſt the bail, there it muſt be in ea porte. 
Mich, 10 W. 3. B. R. Lug v. Goodwin, 1 R. Nym. 
393. "Salk: 599. Caſes B. R. 214. 7%: 35 


% 
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# cafe. 


occafion to the priſon of the marſhal of our 
Murſbualſea before us: Nevertheleſsrhe'faid 

. B. hath not yet paid to the ſaid A. B. the 
ſaid debt and damages, coſts and charges, 
nor rendered himſelf on that occaſion te the 


priſon of the marſhal of our Marſbulſea be- 


re us, as we have been given to underſtand 


from the information of the ſaid A. B. in our 


ſaid court before us; wliereupon the ſaid A. 


B. kath humbly intreated us, that he may 


have a proper remedy in this behalf; and we 
being willing that what is juſt ſhould be done 
on this occaſion, command you, that by good 
and lawfal men of your bailiwic you make 


known to the ſaid E. T. and G. H. that they 


be before us at Weſtminſter, on next 
after to ſhew, if any thing they have 

or know to ſay for themfelves, why che ſaid 
A. B. ought not to have his execution againſt 


them for the debt and damages, coſts and 
charges aforeſaid, according to the force 


form and effect of the faid recognizance, if it 


ſhall em expedient, c. and further to do 


and receive all and ſingular thoſe things which 
our ſaid court before us ſhall then and there 
copfider of thein in this behalf; and that 
you have there then the names of them by 


whom you ſhall make known to them, and 


this writ. Witneſs, r. 
1 If your judgment be in caſe on promiſe, 


- the recital of it in the ſcire facias muſt be 


thus: © Recovered againſt C. D. one hun- 
«.dred pounds for his damages which he ſu- 
« ſtained, as well by occaſion of the not per- 

| forming 


ws 
„ le. CY 33 


mußt de agreeable, by gtnitting the word 4 


| 4 which he SS £4344 3-0 4 's eee, * - 
« certain' treſpaſs lately done by the ſaid ; 7-4 


c. e be 8 


the filacer of the county. 8 ginal made 


* 


7 * 
T k . > / = 83 
2 2 4 1 Yu of | 


«forming tertainpromilles apd'uhdertak 
e a te fa ©. B to the fa 
ah 4 2 as for his coſts and charges by him 
«.about his ſuix in that behalf expended, 
4e, And the 


reſt of the ſcire farcias 


I in teclpaſk, fap, © Rec6veted againit & e 
C. P. one hundred pounds for his damages 
uſtained, as well by means of a 


« Y. to the ai . B. as for his coſts, 


50 163% 035 AMC S613: £0 1 Og, F E 
Seire acias's by original are made out by Sci. fa. ) er: 


1 ou 2 filacer, 
The aas feire facias differs from the Birſt Alas (i, fa, 
n nothing, exdept the teſte and return, and 
by adding after the wotds, Command you, 
theſe . viz, As awe have heretofore com- 
JJ 
Lou make out a note or præcipe for the of- 
fice, and pay the ſigner of the writs 1 5. 84. 
for ſigning this writ, and the ſealer 7 d. for 
WWW 
The firſt ſcire facies againſt bail may bear How ſci. fa; 
teſte the day of the return of the ca. ſa. 2 ought to bear 
R. Raym. 1567. 2 Str. 866. And the fe. de. 
cond ſcire facias ought to bear teſte the day 
of the return of the firſt. | 
Every writ, of ſcire facias, whereon a ni- Hirt (ci. fa; 
Bil is returned, ought to be delivered to the / nibil, 70 6. 
ſheriff, or left in his office ſometime before NS Bo bs. 
the ** aer 5 Geo, N turn. 


D d 2 And 


- P 
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| And every ſecond, or alias ſcire facias, 
—_—_ ought to be Aalivered to. the ſheriff, 4 in 
clufove before his office four days excluſive before its return. 
its return. Same rule. CY „ 2 „ 
Sci. fa. if ſci, And every ſcire facias, whereon the de- 
feci returned, fendant is ſummoned, and a, ſcire fect is re- 
# be left 4 turned, ought to be delivered to the ſheriff, 
3 or left in his office, four days excluſive before 
_—_ the day of the return. Same rule. 
Ne time fixed But no time is preſcribed for warning the 
for warning, defendant before the return of the writ: If 
d:fendant, he is ſummoned the day before, or even on 
. __ the day of the return, it is ſufficient. | 
Time whenſci, The ſheriff ought to indorſe on every ſcire 
fa. left robe facias the day of the month and year on 
indored by which it is delivered to him, or left in his 
F, office. Eaſter term OF 
Rule to be At the return of the ſecond writ of ſcire 
given on a\ci. facias (or of the firſt, if a ſcire feci be re- 
| — 4 turned) you muſt give a rule with the clerk 
; of the rules for the defendant, or bail, as the 
caſe is, to appear, and then award the ſcire 
facias on. the roll. „ 


2 Sabo te 
nd. 5 — 


[8 


| Entry on the roll | of tao Sho ons 
againſe bail, and judgment by default. 


1 UR lord the king ſent to the ſheriff of 
N i O Middleſex his writ choſe in theſe words, 
ſcire facias's to wit, GEORGE the third, Ec, (inſert 
 again/? bail, the whole writ verbatim to) Witneſs William 
5 fa i lord Mansfield, at Weſtminſter, te * 


PP 4 » 


8 9nd | Ak & 20. RG. 


in the Court of King's Bench. 10g 
of inthe year of our rein: | 
At which day the aforeſaid A. B. in his proper 
perſon came before our lord the king at Feſt . 
minſter, and the ſheriff, to wit, (naming him) Return nihil. 
ſheriff of the ſaid county o at that 
day returned, that the ſaid C. D. and E. F. 
had not, nor had either of them, any thing 
in his bailiwic where or by which he could 
make known to them, or either of them; 


neither were they, nor was either of them, 


found in the ſame; and the ſaid E. F. and 
G. H. came not, nor did either of them come: 


| 8 Therefore, as before, it is commanded to the Send ſcire 
8 fheriff, that by good, &c. he make known 


to the ſaid E. F. and G. H. that they be be- 

fore our lord the king at Weſtminſter, on 
next after to ſhew in form 

aforeſaid, if, &c. and further, Sc. The ſame 

day is given to the faid A. B. there, Sc. At 

which day the aforeſaid A. B. came in his 

proper perſon before our lord the king at 

Weſtminſter ; and the ſaid ſheriff returned, Nihil -4- 


| [as before] and the ſaid E. F. and G. H. altho? #*rm4. 


at that day ſolemnly demanded, came not, 

nor did either of them come, but made de- 

fault. It is therefore conſidered, that the ſaid Judgment. 
A. B. have his execution againſt the ſaid E. F. g 
and G. H. of the debt and damages aforeſaid, 

[as the caſe is] according to the force, form 

and effect of the ſaid recognizance, Sc. 


Where two writs of ſcire facias iſſue, re- Bro ſci. fa.'s 
turnable in different terms, the firſt muſt be / «ferent 
entered of the term wherein it is returnable, , fo be en- 
and an award of the ſecond is ſufficient, with- 
out ſetting it forth at length 

my Uy 3 If 


406. —-Tho Attomey's Paaktlce | 
appear, you delixer a declara- 


plead, and demand a plea, as in other caſes. 


How if bail ; Kthe Folgpe 2. declart 
Fppear. tion on a double penꝝ ſtanp, give 3 rule to 
8 


The declaration is in this manner: 


Michaelmas ferm [as the term ich in the 

8th year of king George the third. 
Declaration on Middleſe ſex, fe Un lord. the king ſent tothe 
ſci. fa. 0 wit. O ſheriff of Middleſex bis writ 


_ © cloſe in theſe words, to wit, GEORGE the 


third, by the grace of God, ſand ſo the 
Whole entry, 4 verbatim, to the re- 
turn incluſive of that writ to which the bail 
appear] And. the ſaid E. F. and G. H. at that 
day having been ſolemnly demanded came by 


R. R. their attorney; upon which. the ſaid 


A. B. prays that execution may be adjudged 
to him of the debt and damages aforeſaid, 
according to the form, force and effect of the 
ſaid recognizance, &c. 


"IVEY PIO ; After a writ. of error is brought on the 
fay agaiaſ judgment in the original action, the court will 
bail till deter- ſtay the proceedings upon a ſcire facias againſt 
mination of the bail, until the determination of the writ 
evrit of error AF? 8 

eben the bait, Of error, upon the bail's undertaking, to ren- 
wndertaking, der the defendant to the cuſtody of the mar- 


Fe. mal, or pay the. money recovered, if the 


judgment be affirmed, within four days next 
after the affirmance thereof, and likewiſe un- 
dertaking to bring no bill in equity. ** 
| 5 ons and 


3 


in the Court of King's Bench. 1407 
and Arthur, Paſch. 8 Geo. 1. 1 M. Caſes 
be bail in the original action, upon a Bail in ori- 
writ of error brought, are not liable to the 14! ain not 
coſts upon the affirmance of the judgment. 3 * 

Formerly, where the plaintiff recovered a : 
greater ſum on bo thou by the ws bh 
ail was not char in iſta atione. 1 Salk, 
OY But now ph the plaintiff declares Z-/ _ 
for, or recovers a greaterſum thanis expreſſed — | 
in the proceſs on which he declares, the bail re than cx- 
| ſhall not be diſcharged, but be liable for ſo preſſed in the = 
much as is ſworn to and indorſed on the ſaid #79 
proceſs, or for any leſſer ſum which the plain- 
tiff in ſuch action ſhall recover. Paſch. 5 
Git 8 | 
If an action be by original ſued out in Bail dicberg- 
London, and bail put in, and the declaration 4 0 declaring 
laid in another county, though it is good __* 5 
againſt the defendant, yet his bail are di- 

charged, and not liable to a ſcire facias. 
3 Lev. 235, 245. 5 2 

Bail may take up their principal even on a Bail may ta 
Sunday, and confine him till the next day, % principal 


en on a 


and then render him; for the entry is tradi- — 


tar in ballium, Sc. and the doing it on a 
Sunday is no ſervice of proceſs, but rather 
like the caſe where a ſheriff arreſts by vir- 
tue of a proceſs of court on a Saturday, and 
the party eſcapes, he may take him on a Sun- 
day, for that is only a continuance of the 
former impriſonment. 6 Med. 231. | 
Though upon a non eft inventus returned What time te 
on the capias ad ſatisfaciendum againſt the e im 
principal, the bail's recognizance is forfeited — 2 
in ſtrictneſs of law; yet if the defendant — 
| 7 d 4 renders 
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repnders himſelf, or be ſurrendered by his bail, 
at any time before the return of the ſecond 
tire facias, or of the firſt where a ſcire feci 
is returned, or on the very day of the return 
ſedente curia, the court will ex gratia ſtay 
Yoceedings. Vide 3 Cro. 738. Alyſon v. 
ton. 3 Cro. 618. 3 Bulſt. 182. Moor 
850. The Spaniſh Ambaſſador v. Gifford, 
2 Cro. 109. 1 R. Raym. 156. It was re- 
ſolved, Hil. 8 V. 3. B. R. Conyers v. 
Man and Rawlins, where the bail pleaded in 
ſcire facias upon the recognizance, payment 
by the principal before the return of the ſe- 
cond ſcire facias againſt the bail, that the 
plea was bad; for in ſtrictneſs of law the re- 
cognizance was forfeited by ſuing out of the 
firſt ſcire facias againſt the bail. 1 R. Raym, 
„„ r 
Of ſaying Proceedings on a ſcire facias againſt the 
proceedings bail, brought pending a writ of error, were 
datt ui, {2id, on the bail's conſenting, that if the 
5 error. judgment be affirmed they would ſurrender 
the principal, or give judgment on the /cire 
Facias. Paſ. 7 Geo. Myer v. Arthur. Trin. 
10 Geo. Tucker v. Waller. Strange 419. On 
a like motion, it appearing that bail was not 
put in upon the writ of error, ſo as to make 
it an abſolute ſuperſedeas, the court refuſed 
it, ſaying, they would not go one ſtep further 
than the caſe of Myer v. Arthur. Mieb. 1 
Geo. 2. Hunter v. Sampſon, 2 Sir. 781. 
Second ci. fa. againſt bail returned, and 
a rule given, on the fourth day a writ of er- 
ror on the princial judgment was brought; 
and then a motion was made to ſtay the 
proceedings againſt the bail pending the * 
| | « - 


, 2 - 2 4 —— 
in the Coutt of King's Bench. . 409 
cf error, and Myer v. Arthur cited; but de- 1 
on for the — ſaid it differed, for there 
the bail came in time, whilſt they might 
ſurrender the principal, which they cannot 
do here, after the return of the ſecond ſcire 
facias, at which time no writ of error was 
brought. Trin. 7 Geo. Everet v. Gery, Strange 
443. Curia: Where the bail do not apply 5 
to ſtay the proceedings pending error, til! 
their time to ſurrender is out, we will not 
ive them any time for that purpoſe, but only . 
our days to pay the money in, after the judg- 
ment is affirmed. Trin. 21 Geo. 2. Richard- 
ſon v. Jelly, 2 Str. 1270. 1 
Upon a non eft inventus returned on the /42ion on re- 
capias againſt the principal, the plaintiff cognizazce of 
brought debt upon the recognizance, and the bail. 
bail pleaded a render before the return of the 
latitat, i. e. a latitat actually ſued out and | 
entered. Et per cur. Though this cannot be 
pleaded, yer the plaintiff ſhall not by this 
new courſe prevent the grace of the court. 
We will allow a render in this caſe on an 
action of debt as well as a ſcire facias, and 
that at any time before the return of the la- 
titat, and perhaps may enlarge the time. 
1 Salk. 101. Vide 2 Show. 79. T. Raym. 
14. Hil, 13 W. 3. B. R. Milner v. Petit. 
Afterwards at the end of the term, Holt ch. 
juſt. ſaid, that the judges had made a rule, 
that if the plaintiff in the original action 
brings debt againſt the bail upon their re- 
cognizance, the bail ſhall have eight days af- ji 
ter the return of the writ to render the prin- ö 
eipal; and if there are but four days in the 1 
term after the return of the writ, he ſhall | _— . 
have 14 


4 
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have to render the cuſtody of the marſhal of this court, in 


etiam bill 70 


have four days in the following term. 1 R. 
TS ͤ ͤ. ĩ—‚,7§7§˙“˙* alt yt 

e eee . 1 any perſon or. perſons being bail here in 
bail, when eg, court. for any defendant, in any action what · 
acainſ> ben ſoe ver, ſnal be impleaded by action of debt 
on the recog- l the recogaĩaance, ſuch perſon or perſons 
nixance, ſhall have leave to render the defendant to 
g dee diſcharge of his bail, by the ſpace of eight 
charge of intire days, in full term, next after the re- 
tbemſeluen. turn of the writ of latitat, or other proceſs 
ſued out againſt ſuch bail, and upon no- 

tice thereof given to the plaintiff or his at- 

torney, all further proceedings againſt the 
a e Hall ceaſe, Trin. 1 


Whereas by the rule of this court in ac- 
tions of debt upon any recognizance of bail 
on meſne proceſs, the bail are allowed eight 

days in full term, after the return of the pro- 

ceſs ſued aut and ſerved upon any of them, to 

ſurrender the defendant in the original action 

for the diſcharging him or themſelves from 

ſuch recoguizance: And whereas by the courſe 

of the court, the plaintiff ſuing out a writ in 

a plea of treſpaſs may declare in any action 

he thinks fit, which may be a ſurprize on 

In writ nen ſuch bail: This court doth therefore order, 
recegnixance that from and after the laſt day of this term 
bail, ac- in all ſuch writs or proceſs to be ſued: out of 
this court upon. any ſuch. recognizance of 
bail, after the words in a plea of ireſpaſs, there 
ſhall be inſerted the following clauſe z And 
alſo to a bill of the ſaid plaintiff againſt the 
. faid defendant in a plea of debt upon recogni- 
9 - 14 <+ + Wand 


=... 


= "Hh 
- M4: 4 


be inſerted. 


in the Court of Bing 's Bench: IT 


ce according ta the cuſtom of our court be- Or m, 


Pere us 10 bt exhibited, otherwife the defendant mt bound ro 


or his attorney ſhall. not be bound to accept e 4eclara- 


. * | * 0 k Ea | | 
of a declaration in debt upon ſuch recogni- n,, 


120 | | HIZANCE. 
= zance. Eaſter 15 Geo, 2.1 PERS 

| Debt on a recognizance of bail, plea no Pn jur- | 
© ca. Ja. replication a ca. fa. demurrer. But rendered before 
the court on motion being informed, that the n of lati> . 


8 defendants had ſurrendered the principal be- 88 : 
4 


ore the return of the latitat, ordered pro- 4; yp 
x cecdings to be ſtayed, and an oxoneretur to be plication and 


entered upon the bail- piece, notwithſtanding nurrer . 
the plea, replication and demurrer before the 
motion. Hi. 11 V. 3. B. R. Dodſon v. King, 
Wn Carih. 816. 2 
= Where any defendant in an action depend - Notice to be 
ing in court ſhall be rendered to the cuſtody mo the 
of the marſhal in diſcharge of his bail, the — 
1 attorney for ſuch defendant ſhall immediately fendant's ſure 
give notice of ſuch ſurrender to the attorney rendering in 
for the plaintiff, and make oath thereof be- Zſeharge of 


1 fore the bail piece ſhall be delivered to be is bail, 


filed, or be diſcharged; otherwiſe ſuch render 
all be void. Trin. 1 Anne. 
But Mich. 3 Annæ, per cur : If bail ſur- The ende 


by render the principal at or before the return &. notice, 
of ſecond ſcire facias, it is good, tho' there 2d neee 


be not immediate notice of it to the plaintiff, 


of omitting it. 


for the end of the notice in that caſe is two- 


fold; one, that the plaintiff may, if he 
Pleaſes, charge him in execution; the other, 
that he be at no further trouble or charge in 
proceeding againſt the bail; but if through 
want of notice he is at further charge againſt 
the bail, that ſhall not vitiate the ſurrender, 
e 


per; | 
| 2 hinſef court, in diſcharge of his bail, or ſhall be 
| — 2 brought upon any writ of habeas corpus into 


Simms af- 
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but yet the bail ſhall not be delivered till 
F. ͤ CAGE 23k. 
How abe a Where any perſon ſhall render himſelf in 
ſon's ren- Court, or before one of the judges of the 


hir bailin court, or before one of the judges of the 
court, or be- court, in order to be committed to the cu- 
fore a judge, ſtody of the marſhal of the court, [as he 


3 may be in diſcharge of his bail] the render- 
kfe. piece or writ of habeas corpus, with the re- 


turn thereof, ſhall remain with the ſecondary 
of the court, or clerk of the judge before 
whom ſuch perſon ſhall be rendered or 
brought, to be filed; and a copy or note 
only of ſuch render or return of the writ of 
habeas corpus, under the hand of ſuch judge 
or the ſecondary, ſhall be delivered to the 
- marſhal at the time of committing ſuch per- 
ſon to his cuſtody ; and ſuch copy or note 
ſhall be made by the perſon ſo rendering 
himſelf, or proſecuting ſuch writ of habeas 
corpus, or by his attorney on this behalf, 
I. ; 
Nor ice to che As to notice to the marſhal, ſee Wallon 
narſbal. againſt Sutton, Salk. 272. 1 
As to rendering before a judge, per cur” : 
ter ca. fa, and If at any time after the return of the capras, 
d:fendans the bail ſurrender the principal at a judge's 
eſcapes, not a chamber, and he thereupon is committed to 
eee » the tipſtaff, from whom he eſcapes or is reſ- 
a agents. cued, that will not be a good ſurrender, be- 
| cauſe it is indulgence to the bail to ſurrender 
after a capias returned; ſecus if it be before a 
capias returned; for to ſurrender before or 
_ at 


in the Court of King's Bench. 413 
at the return of the capzas is matter of right. 2h 6 
It is uſual to make an entry of the render Render 10 b. 
in the marſhal's book, kept in the King's entered in the 
Bench office. mary ena te nk +> merfbal's book. 

=® ' When the defendant is ſurrendered, get a 
certificate from the marſhal, and upon that ; 
the ſecondary diſcharges the bail- piece. ff 79 fd 
If notice of the render has been given, and er render 
an affidavit made thereof, and the bail- piece ** © ——_ 
== diſcharged by the ſecondary and filed, no OW 1525 
pH .eire facias or other proceſs ought to be ſued 

out againſt the bail. 

But if the bail · piece be filed without being vo exone- 
flirſt diſcharged by the ſecondary, the bail rctur, f r ed, 
does remain liable, although the defendant be bail löl. 
actually in priſon, See Williams and Wil. 
= 412. Caritb. 516. | h 

The principal was in execution, and a com- Judgment by 
mittitur entered; and after a ſci. fa. was 4/44 on (ci. 

brought, and two nibils returned againſt the 123 5 

bail, and judgment upon the ſci. fa. and now ee 
they come and move to ſet it aſide; but the in execurion, 
court would not, it being the act of the 2 relief 5y 
court, and the party ſhould have come and 7%; bail 
pleaded it upon the ſci. fa. Skinner 120. * 

Sci. fa. againſt the defendant as bail for i 
A. B. C. and D. the defendant pleads, that ee 
before the return of ſecond ſci. fa. the plain- Hang | 
tiff took A. in execution and ſtill detains taker one in 
him. Demurrer. Argued pro. def. that quer. *xecution, that 
having taken one of the principals in execu- ©** barge 
tion, had thereby difabled the bail to render l. „ 
him, and therefore diſcharged him as to all . 


the reſt, Cur' contra: The bail have under- 


* 
0 * 


taken 
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taken to bring in all four incipals; 
therefore ta the plainti hath tak SY one, 
this does not diſchar the bell zwe the let 
three, for they ought, as they took upon 
' them, to bring in all four. 2 Lev. 192. 
i Vent. 315. 

290% ſci. fa. Sei, fas againſt Fane and Barker, bail of 

againſt bail be Barrel, judgment thereon, and a ca. ſa. againſt 

— * Fane only taken out, Per cur” : the 

ay 
ſci. fa, was joint, yet the execution may be 
| feveral: And note, though the recoghtzance 
be to levey it de terris & catallis, yet execu- 
tion by the body is good | by the law and 
uſage of this court. 1 7555 1 bid. 

339. 2 * 24 274. Gr A. 307. p. 

2, 4» 65 6. d. 12. 2 lf. 393. 3 

D. A. 325. G. P. 3. 389. 2.6 


A. B. again the bail if © C. b. 


| Micharlmas term in tbe 845 year of king 
| Georgethethird 


Aae UR lord thi king ſent th the 

95 A , to wit. O ſheriff of Middleſex his writ 

cognizance in Cloſe in theſe words, to wit, GEORGE the 

eaſe. third, by the grace of God, of Grear 3 
Lien $05. tam, [France and Ireland king, defender of 
396. the faith, Sc. To the ſheriff of Miudleſes : 
# a greeting: Whereas A. B. * lately in our court tl 
# betore as at N Os by bill, without our d 
. 1 Writ, 0 
te 
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® Vide antra, fol, 
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in the Coutt-oE/Hing's Bench. 415 
writ, and by the judgment of the ſame court, 
recovered againſt C. D. ſixty and ſtæ poutids 
for his damages which he Tuſtained, 48 Well 
by means of the nat performing certain pro- 

W miſes and videxcakings lately made by the 

| faid C. D. to the faid A. B. as for his coſts 

and eharges by him about his ſuit in that be- 
alf expanded; where the faid C. D. was 

convicted, as appears to us upon tfecotd; ard 
now on the behalf of the faid 2, F. in our 
— ſid court before ws, we have been informed, 


pet execution of the ſaid damages ſtill remains 7 
ae be made to him: And whereas alſb E. E. 
= of, Se. 6. H. of, Se. I. X. of, Sc. L. M. 
of, Se. NM. O. of, Cr. P. Q. of, St. R. S. of 
e. and T. U. of, Gt, heretofote, to wit, of 
the term of St. Hilary in the year of 
our reigh, in our ſame court before us at NH- 
Lvinſter perſonally came, and became pledges, 
and each of them by himſelf became pledge 
for the ſaid C. D. char if it ſhould happen that 
che faid C. D. ſhould be condemned in the 
Wfaid action, then they the ſaid E. F. G. H. 
I k. L.M. N. O. P. 2. R. S. and 7. U. 
x granted, and each of them by himſelf grant- 
ad, that all ſuch damages coſts and charges, 
as ſhould in that behalf be adjudged to the 
aid A. B. ſhould be made of their and each 
3% of their lands and chattels, and be levied to 
bbe vfe of che ſaid A. B. if it ſhould happen 
chat the ſaid C. D. ſhould not pay the aid 
| damages, coſts and charges to the ſaid A. B. 
or ſhould not render himſelf on that accafion 
s the priſon of the marſhal of our Marſpal- 
before us: Nevertheleſs the ſaid C. P. has 
| not 
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dot yet paid the ſaid. damages, coſts and 
Charges to the ſaid A. B. nor ſurrendered 
himſelf on that occaſion to the priſon of the 
marſhal of our Marſbalſea before us, as on 
the information of the ſaid A. B. in our ſaid 
court before us we have been given to under- 
ſtand; whereupon the ſaid A. B. hath prayed 
us, that a proper remedy may be provided 
for him in this behalf ; and we, being willing 
that that which is juſt ſhould be done in this 
caſe, command you, that by good and lawful 
men of your bailiwic, you make known to 
the ſaid E. F. G. H. I. K. L. M. N. O. P. Q 
K. S. and 7. U. that they be before us at 
Weſtminſter, on Monday next after the mor- 
row of All Souls, to ſhew, if they have or 
know any thing to ſay for themſelves, -why | 
the ſaid A. B. ought not to have his execu- 
tion againſt them the ſaid E. F. G. H. 7. K. 
E. M. N. O. P. Q. R. S. and T. U. of the 
damages aforeſaid, according to the force | 
form and effect of the ſaid recognizance, if 
it ſhall ſeem expedient, Fc. and further to 
do and receive all and ſingular thoſe things 
which in our ſaid court before us ſhall then 

| 5 | and 


*» D 2 „ 


Scire facias againſt bail; in the aſſigning the breach 
it was ſaid, that F. (the original defendant) did not ren-ä-ñ 
der himſelf. priſonæ mare/calli Mareſcalciæ dicti nuper re- 
Zis, and not ſaid coram ipſo dicto nuper rege, as the recog - 
nizance was, which was objected; /d non allocatur, for Wl 
it was ſaid ea occaſione, and per curiam, that will ſupply 

the want of the words coram i pſo dicto nuper rege, if they 
were neceſſary. Mich. 1 Aunæ, B. R. Snow v. Ma.: 
nucaplores Firebraſi. Intr. Trin. 1 Anna, ro. 300. es 
2 R. Raym. 804. Salt. 439. * 


and there be conſidered of them in this be- ; 
RE half; and have there then the names of thoſe 
vy whom you ſhall make known to them, 
and this writ. Witneſs William lord Mans - 
all. at Nalmiaſter, the twenty-firſt day of 
Inne in the year of our reign. At 
"EE which day, before our lord the king at Ve [= 
RE min/ter, the ſaid A. B. came in his proper 
RE perſon, and the ſheriff of 3 to wit, 


ceriff of the ſaid county of Middleſex, re- Return of the 
crned, that the ſaid E. F. G. H. I. K. L. M. li ninil. 
poor had either of them any thing in his 7 
TE bailiwic, where or by which he could make 

oon to them or either of them; neither 
ere they, nor was either of them, found in 
oe ſame, and they came not, nor did either 
f them come: Therefore, as before, it is Alias a,. 
commanded to the ſheriff, that by good and“ 
ful men of his bailiwic he make known 
che faid E. F. C. H. I. K. L. M. N. O. 
e. 2, R. S. and T. U. that they be before 
r lord the king at /+/min/ter, on Monday 
ext after the morrow of Al Saule, to ſhew 

in form aforeſaid, if, Sc. and further, &c. 
The ſame day is given to the ſaid A. B. there, 
c. At which day before our lord the king 
n eſtminſter came as well the ſaid A, B. in 

his proper perſon, as the ſaid R. S. and 7. U. 

in their proper perſons; and the ſheriff, as mn 
before, returned, that the ſaid E. F. G. H. Return of the 4 
I. K. L. M. N. O. P. Q. R. S. and T. L. had "if, nihil. = 
Voting, nor had either of them any thing in 
his bailiwic, where or by which he could | 
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ade known'to 'them, or eicher of them; 
eie r were they; nor as eitlhtel of them, 
Six of the bail fig in the 1 and the ſid E F. G H. 
make hlt. J. X. F. A. NO. and P. 9, althetgit at that 
N ay folemttly demanded, came not, nor did 
; ar of ce yt e, but made defauk: 
Ang the fad A. B. prayed that his 
N the fai E. 2 9. H. L X. 
. 17 5 N. G. P. . R. S. and . U 6f the BY 
e aforefaid; according to the force, 
form ad & + Tat recoguizanee, 5 1 
Pets be adjooges to Hitn, Ge: And the 
K. S. in his proper perſon; eomes; and 1 
s, that the fafd 2. B. dught tot c have 9 
Plea by „ execution agaf him f the” damages, = 
the bail no feet and charges aforeſaid; by pretence of _ 
ca. ſa. the (hid f 1 becauſt He: fays, that 
After the faick zoo gtrteht agent the fad C. D. 
at the fult of the ald 27 H. was given an form 
aforefaic and 57 95 the iffuing forth of the 
fald firſt writ öf out fac Jord the king of | 
5 pow ainſt the fail R. S. as bail of | 
Ak the ſuit of te ſaſd A. S. no 
ene we Jallsfuriefdainy upon that 
ment, AIAN the fait . N. us hſt'the faid 
Was ier due manner fued' returned 
Gy filed in the court of the Taid lord the king 
now here of record, which, aceordine to the WE 
cbſtom of that court from the time whereof me 
the. memory of man is "fot to the contrary, WAN 

. Uſed and approved in the fame, ought to 
| Have been done before any writ of : ſcire f1- 
clas ngainſt the ſang R. 8. aba, aS-aforeſaid, Wi 
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not to have execution aga 
mages aforeſaid: becauſe he ſays, that after 
the giving the ſaid judgment, and before the 
iſſuipg the ſaid firſt writ of ſcire facias, to 
wit, in term in year of 
the reign of our lord the now king, the ſaid 
A. far the obtaining the damages aforeſaid, 
proſecuted out of the court here upon the 
id judgment, a certain writ of our lord the 
ing of feri facias, directed to the ſheriff of 
be county of Surry, againſt the ſaid C. D. 
ry which writ it was then commanded to the 
aid ſheriff, that of the goods and chattels of 
oe ſaid C. D. he ſhould cauſe to be made the 
damages aforeſaid, and that he ſhould have 
bat money here on nent after 
Following, to render to the ſaid A. B. for the 
damages aforeſaid ; which ſaid writ afterwards 
and before the return thereof, to wit, on the 
day of ia the year afore- 
VVV 
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Kei. fa. againft bail. They pleaded'iio char ad 
ſeti;faciondum, and concluded to the country. The 
plaintiff demurre d, and the plea was held ill by all for 
0 8  fane, B. R. Snow v. M. : 
RS tores Firebraſs. Iiir. Trin. 1 Ang, 70. 'S 2 
_—_ Ky. $04. 2 Salk, 439. * 


420 


Replication, a 
ca. fa. ſued 
out. 


: againſt the ſaid C. D. at the ſuit of the ſaid ; 
A. B. was given in form aforeſaid, and be- 


-- faid- writ, the ſaid ſheriff afterwards, and be- 
fore the return thereof, Ry on he 2m: 5 
day of ' in the year afore- 


damages to be made of the goods and chat. 


verify: Wherefore he prays judgment, whe- 


"aid execution againſt him for the damages 


county of Middleſex obtained and ſued forth i 


"The Attozney's Pualtice | 
faid; at Croydon in the ſaid hav i Surrey 
was delivered't to one 

(the ſaid | 2 then; and until, 
and after the return of the ſaid writ,” being 
ſheriff of the ſaid county) by vittue of which 


ſaid, at trend aforeſaid, /hadatulotrhe ſaid 
tels of the ſaid C. D. and this he is ready to 


ther the ſaid A B: ought to have his execu- 
tion Ko ga bim 0 ys . nell 
Se. 5 

And the fad A B. as to the aig af: the 
"aid R. S. ſays, that he, by any thing by the | 
faid R. S. above in pleading alledged, ought | 
-Hot to be barred or hindered from having his 


aforeſaid, by virtue of the ſaid recognizance; ; 
becauſe he ſays,” that after the ſaid jedgment | 


fore the iſſuing forth of the firſt writ of out 

ſaid lord the King of ſcire facias againſt the 
ſaid N. S. as bail of the ſaid C. D. at the ſuit 
of the ſaid A. B. to wit, on the 
day of inthe year of the 
reign of our ſovereign lord the now king, 
Sc. he the ſaid A. B. at Weſtminſter in the 


out of the court of our ſaid lord the king be- 
fore the king himſelf, the ſaid court being 
then and there at Yeſtminſter aforeſaid, a cer- 
tain writ of our aid lord the king of * 27 


in the Court ok King's Bench. — 421 
= a /atisfacierdem for the damages, coſts and | 
RE charges- aforeſaid, upon the ſaid Judgment. 
RE againſt. the ſaid C. D. directed to the then 
our ſaid lord the king commanded the ſaid 


ten ſheriffs, that they would, take the ſaid 


c. if be ſhould be found in their bailiwic. 
and ſafely keep him, ſo that they might have 

his body before our ſaid lord the king at 

_—_ /tminſter, on, next after 3 

then next following, to ſatisfy the ſaid A. B. . 
for the ſaid ſixty and fix pounds, for the da- Returned non 
mages, coſts and charges aforeſaid, upon the „ 
(aid judgment againſt the ſaid C. D. At — 
= which day the ſaid A. B. being in his proper | 
perſon in the court of our ſaid lord the king 

before the king himſelf, (the ſaid court being 
tben and there at Veſtminſter aforeſaid) the 

at that day returned to our ſaid lord the King, 

= that the ſaid C. D. was not found in their Prout patet 
bailiwic, as by the ſaid writ of capias ad ſa- per record”. 
i faciendum, and the return thereupon re- 
mwaining filed on record in the ſaid court of 

ur ſaid lord the king before the king himſelf. - - .- 
at Weſtminſter aforeſaid, among the file of writs 
of capias ad ſatisfaciendum of the ſaid court, 

may more fully appear; and this he is ready Hue. 

io verify by that record, Cc. and prays that 

the record of the ſaid writ, and the return 

| thereupon, by the court of our ſaid lord the 

5 9 here may be ſeen and inſpected, 


Ws C. 12 = 42 u Nr ads « Va 
And the ſaid A. B. ſays, that hes. by any To the other 
thing by the ſaid 7. U. above by pleading al- #4i/44mr > 


3 ; ledged, ought not to be barr 4 proſecute any 
Fo . 2 N * . Pe 0% Fon fieri facias. 


422 Ehe Kttozney's Practice 
from his execution for the ſaid" damages a- 
gainſt the ſaid T. U. becauſe he ſays, that be 
the ſaid A. B. did not at any time hitherto, for 
the obtaining the ſaid damages, proſecute out 
of the court here upon the ſaid judgment 

any writ of our lord the king of eri facias, 
directed to the ſheriff of the county of Sur- 
rey againſt the ſaid C. D. as the ſaid T. U. has 

above by pleading alledged : And he prays 

; that this may be inquired of by the coun- 
| try; and the ſaid 7. U. thereupon doth the 

2 a ſame, Ar. But becauſe the court of our ſaid 

#o the d-fault, lord the king now here is not yet adviſed 

96. —_ about giving judgment, as well of and con- 

os wake, 785 "Iz s againſt the aforeſaid E. 
F. G. H. I. X. L. M. N. O. and P. Q. for that 

they have made default, as of and concern. 

ing the premiſſes between the ſaid A. B. and 

the ſaid. R. S. above pleaded, day is therefore 

given as well to the ſaid A. B. as the ſaid R.S. 

to dome before our lord the King at Weſtmin- 

ſer, until, next after to hear 

judgment thereon, for that the court of our 

| . Taid lord the king now here, is not yet ad- 
| - theſe- viſed thereof; and as to the trying the iſſue 
cond ae, 4% Above joined between the Taid 2, B. and the | 

; laid T. U. to be tried by the country, the the- | 

tiff is commanded, that he cauſe ro come | 
before dur lord the king at Weſtminſter, at 

the fame day, twelve, Gr. by whom, &c. 

and who neither, Qc. to recognize, We. be- 
rauſe as well, r. The ſame day ls given as 

. well to the ſaid A. B. as to the ſaid 7. U. there, 
arria by. Ve. At which day, befort out lord the 

rr. King at /eftminſzy, came as well the ſaid 4 

B. in his proper perſon, as the faid R. 8. 


and 


Perch. 


5 the court of out ſaid Jord the King now her 


is not yet adviſed about Fe en ment, as a curia advi 


ſare vult. 4 


well of and concerning £8 8 
| the forcfad . F. C. H. he prom So. 
and P. Q for that they have Kao 2 
a5 of and concerning the premilſcs between 
the laid 4, B. and the {pid R. S. above 10 50 
ed, day is therefore given as well to f 


and firſt H. 


| A. B. 28 tO the ſaid KB. 5. to come 97 — our ch 


Jord the king at We 27 8 
next fterrr to hear judgment thereon, 
for that the court of our ſaid lord the king 


now here is not yet adviſed thereof; and as 


to the trying the iſſue. above joined betveen 


the ſaid A. B. and the ſaid T. U. to be tried 


by the country, the ſheriff returned the ſaid 
writ in all things ſerved and executed tage- 
ther with a panel of the names of the jurors, 
of whom none, Sc. T herefore the Merit) is 
commanded, that he diſtrain the ſaid jurors 
by all their lands, Oc. and that of the iſ 
- ſues, Sg. ſo that he may have their bodies 
before pur lord the king at Ve ehaninfer, at the 
ſame day, or before the king's right truſty 
and well-beloved William lord Mansfield his 
chief juſtice aſſigned to hold pleas before the 
| king himſelf, if he ſhall firſt come, on 
next after 2. At#Weftmiyſter afore- 
| gad. in the great hall of Pleas there, accord- 
zog to the form of the ſtatute in ſuch caſe 
made and provided, for default of the ju- 


Diftring: as a- 
war ded on the 


ſecond _ 


rors, becauſe none of them di n 6p} ; here = 


fore let the ſheriff have bh bodies, & 


Lame day is given as well to. the be Fd | 4. B. 


4 en T.. U. there, Sc. 
Ee 4 


and 7. L. in their proper perſons; but 1 5 2 
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Plus, that d: Sci. fa. on recognizance againſt the bail of 
Jindant died Davis. Plea, that before the iſſuing forth of 
z, de firſt writ of ſei. fa. and before the iſſuing 
Replication, forth of any ca. ſa. againſt Davis, he died, 
that be e. Replication, that Davis is living, &c. 
living, bad. Abſque boc, that he died before the iſſuing 
forth of any ca. ſa. Demutrer. Objection, 

that the plaintiff ought to have ſet forth the 
certain time when the ca. ſa. iſſued, and that 

the ſheriff returned non eſt inventus. The re- 

plication was adjudged ill. Hil. 2, 3 Fac. 2. 
B. R. Fortune v. Manucaptores of Davis, 

6 „„ ob ea tg Fe 
If execution x If execution be not taken out within a year 
N a _ a day _— judgment given, there muſt 
| be a ſci. fa. taken out to revive the judgment, 
3 and pi brave cannot be taken e 
fa. muſt iſſue ſuch a ſci. fa. is ſued forth, and judgment 
to revive the thereon obtained; and this is in order to 
Judgment. prevent a ſurprize upon the defendant: but 
| this rule does not hold, where the defendant 
| himſelf hath affected the delay; ſo far from 

it that the defendant's rule, to ſhew cauſe 

why ſuch an execution ſhould not be ſer aſide, 

w_ diſcharged even with coſts. 2 Bur. Rep. 


N exceutim If the plaintiff takes out execution within 
\ Jued out and the year, and it is not ſerved, yet he may 
continued as continue the ſame upon the roll from term 
the roll, no hap — 12 | 5 EP 
and HD ANC IAIRIUTWEepE 6) 

Va eeſſet ex · If a ceſſet exetutio were for a year after the 
cecutio for « judgment, yer the plaintiff within the next 
rer, plain f year after may take out execution without a 


\ 


in the Court ok King's Bench. 425 
tire fucias. But I apprehend the ceſſet eue- may bade exe- 
— be entered on the oll. „„ * 
So if the defendant brings a writ of error, — 
and delays the plaintiff for a year, and then L uit r. 
is nonſuited, he may take out an execution er. 
without a ſcire facias. Can. 236. 
Execution being ſtayed by injunction out Bu not in caſe 
of Chancery for above a year, and the in- | ag 8 
junction being diſſolved, the plaintiff cook * 
out execution without a ſcire facias. Sed per 
cur? ; We cannot take notice of the Chan- 
cery injunction, and you might have taken 
out a writ of execution, and continued it 
by vicecomes non miſit breve ; a ſuperſedeas quia 
improvide was awarded to the execution. 
o RT 3 1 
If a judgment be of ten years ſtanding or /j»dgmen 
above, the plaintiff cannot ſue out a ſeire fa- . . . 
cias without motion in court; if under ten, ſci. fa. 72 
but above ſeven years, he cannot have a ſcire bove 7, nuit 
| facias without a motion at the fide-bar. If a the fide- 


after ſuch motion, and judgment revived b bar. 4 2 
F cire facias, the defendant dies before — — 24 
don, the plaintiff muſt ſue a new ſcire - before car 
. cias, but may have it without motion, for len, defendant 


the judgment was revived before; per cur. . m7 re- 
Salk. 598. | vive again, 
F Fut may with- 
5 e e f | out motion. 
On a judgment of Hil. 30, 31 Car. 2. and work A 
no elegit (or other ee actually ſued out av;th the jude- 
within the year and a day, the plaintiff with- mens awarded 


out ſuing out a ſci. fa. in Trin. vac. 5 W. & 9 theroll e- 

M. took out an elegit, whereupon an inqui- _— . 

nion was had, and the plaintiff's lands de- ,,,,, _ 
Es eee livered 


126 


continueddown ivered — execution ; the p uigtiff con on 
and executed the roll of the judg 


4 


ment an award of an 


2 ſei. elegit of the ſame term with the judgment, 


wich continuances by vic non mitt brew” to 
the time of ſuing out the preſent elegit. On 


8 eramining ſeveral antient practiſers in court, 


tions, and becauſe the 


Sci. fa. to re 


vive a judg- 


ment after a 
year and a 
tay. 


4 £ in our court 18 us, chat alhough judg- 


— _ 


it appearing that the practice had been agree- 
able to this for many. years, the court con- 
fidering the inconveniencies that might en ſue 


by opening a gap to deſtroy many ezecu- 
Practice had prevailed 
ordered the execution to ſtand. Carib. 
Vide gars, 255. 3 Dany. 4 33. 
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GEORGZ hal ebird, Fee the grace of 
God, of Great Britain, France, and Jreland 
king, defender of the faith, ea. To the 
ſheriff of Middleſex greeting : Whereas A. B. 


1 


lately in our court before us at Weſtminſter, 


by bill, without our writ, and by the judg - 
ment of the ſame court, recovered againſt 


C. D. otherwiſe called C. D. of, &c. four hun- 
dred and ſeven 


pounds of debt, and alſo ſixty- 
which he ſu- 


 flvltings for his damages, 


Fained, as well by x 
S by 


ears to us of record; and now on the be- 
If of the ſaid A. B. we have been informed 


ment 


"> * 
«> + 4 11 


Vide antea fo. 


40 
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Long 


55 oocaſion of the detaining 
hat Gebt, as for his coſts and charge th 

him about his ſuit in that behalf — | 
whereof the ſaid C. D. is convicted, as ap- 


— 


ment be thereupon given, yet execution of the | 
ſaid debt and damages ſtill remains to be 
made to him; whereupon the ſaid H. B. hath 
prayed us, that a proper remedy may be pro- 
vided for him in this behalf; and we being 
willing that what is juſt ſhould be done on this 
behalf, command you, that by good and 
lawful men of your bailiwic you make known 
to the ſaid C. D. that he be before us at Vęſt- 
minſter, n next after to 
ſhew, if any thing he has or knows to ſay 
for himſelf, why the ſaid A. B. ought not to 
have his execution againſt him of the ſaid 
debt and damages, accordidg to the force, 
form and effect of the {aid recovery, if it 
ſhall ſeem expedient, &c. and further to do 
and receive what our ſaid court before us ſhall 
then and there conſider of him in this behalf ; 
and have you there then the names of them 
by whom you ſhall make known to him, and 
this writ. Witneſs, Sc. 55 


As before to, As appears to us of record; her: parcel 
and ao on the behalf of the ſaid 4 B. in 2 Ng ber 
our court before us, we are informed that he N * 
has been ſatisfied for 200 l. parcel of the ſae 
debt and damages, and that although judg- 
ment for the ſaid debt and damages be given, 

yet execution for 3107. 25. reſidue of the 

ſaid debt and datnages, ſtill remains to be 

made to him: Whereupon the faid A. B. hath _ 
prayed tous that (as before io) why the ſaid 

A. B. ought not to have his execution againſt 

the ſaid C. D. for the ſaid 3107. gs. reſidue 

of the ſaid debt and damages, according to 

the force, form and effect of, Sc. 


The 


428 


Map be 4. © The * nes Goats, to be direfted i into 

FORE bg the county where the original action was 

A pion brought, upon which the judgment to be 

aftion was revived by the ſcire facias was obtained; for 

brought. it ſhall be intended, that the party againſt | 

| x whom the judgment was obtained doth * 
habit ill in the county. hee | 


F either of the Where either plaintiff or defendant, 6 or one 
parties die, of the plaintiffs, or one of the defendants 
| 267, hoe die there cannpt be any execution ſued out 
till a ſci. fa. upon the judgment until a ſcire facias ſued 
and judgment out and judgment thereupon; becauſe there 
_= i#. - muſt be anew judgment upon the ſcire facias 
to warrant the execution; that being diffe- 
rent from the old ee. enen 8 & 


0 c. 50. 


Michaelmas term in tbe eighth year. of 
king 2 the thi . 


2772 of two Moallſer, UR lord the king ſent to the 
fei * 0 wit. ſheriff of Middleſex his writ 
—— cloſe in theſe words, to wit, GEORGE the 
Beulen, a. third, by the grace of God, of Great Bri- 
gainſt an ad- tain, France and Ireland king, defender of | 
bene in the faith, Sc. To the ſheriff of Middleſex 
_ 2 T greeting: Whereas A. B.* lately in our court, 
Ws 2 before us at Weſtminſter, by bill, without our 

"ou and by the judgment of the ſame court, 
| recovered 


3 2 id 


* F 5 4 


c 


in the'Coſitt-of King's Bench. 
recovered againſt C. D. fifty pounds forhisda- 


undertakings by the ſaid C. D. made to the 
ſaid A. B. as for his coſts and charges by him 
about his ſuit in that behalf expended, where- 

of the ſaid C. D. was convicted, as appears 
to us of record; and now on the behalf of 
the ſaid A. B. in our court before us, we have 
been informed, that although judgment be 
thereupon given, yet execution of that judg · 
went. Rill remind to be made to him; and 
that the ſaid C. D. is dead, and died inteſtate; 


and that adminiſtration of all and ſingular the Fre 


goods and chattels, rights and eredits, which 
were of the ſaid C. D. at the time of his 
death, was, after the death of the ſaid C. D. 


at MWeſtminſter in your county, in due form of 


law committed to one E. D. widow and re- 
lict of the ſaid C. D. as on the information of 
the ſaid A. B. in our ſaid court before us, we 
have been alſo given to underſtand; where- 
upon the ſaid A. B. hath humbly intreated us, 
that a proper remedy may be provided for 
him in this behalf; and we being willing that 


that which is juſt ſhould be done on this occa- 


ſion, command you, that by good and lawful 
men of your bailiwic you make known to the 


faid E. P. that ſhe be before us at Veminſter, 


O08 ©. next after to ſhew, if 
any thing ſhe has or knows to ſay for her- 
ſelf, why the ſaid A. B. ought not to have 
execution againſt her of the damages, coſts 
and charges aforefaid, of the goods and chat- 
tels, which were of the ſaid C. D. at the time 
of his death in her' hands to be adminiſtered, 

TR if 


mages, which he ſuſtained as well by means 
of the not performing certain promiſes and 


429 


if ĩt - ſhalt — — — es 

duo and l receive what our ſaid court before us 
ſhall then and there conſider of her in this be- 
half; and have you there then the names of 
thoſe by hom you ſhall make known to her, 

and this, writ... Witneſs William lord Mansfield, 

at 22 „the twenty - ird day of No- 
vember in the gth year of our reign: At 
= —— 10 — — Mai. 
miinſter, the {aid A.. comes in rr 
ſon ; and the flieriff of A& 
We chard Petr, eſq s and Alam Naſh, 1eſq; 
_ | Rtvrn nihil. ſheriff uf tbe ſaid county; returns, that the 
iich L/ D hath notary ching in his bailiwic, 
where ar by which he could make known to 
1 85 herz; neither is ſhe found in the ſame and 
Alias ci. fa. ſhe comes not: Therefore, as before; it is 
awarded, com wanded to the ſneriff, that by good and 
lawful: men of his bailiwic he make known 
to the ſaid E. D. that ſhe. be defore our lord 

the king at Veſiminſſer, on 1 | | next 

after 2 ih to ſhew in form aforeſaid, if, 

Ec. and further, Ec. The ſame day is given 

to the ſaid A. B. there, Sc. At; which: day 

before our lord the king; at Walerinfercoms 

the ſaid A. B. in his proper perſon; und the 

Nihil eurned. ſneriff, as before, returns, chat the ſaid E. D. 

. hath not any thing in his bailiwic, where or 
by which he could make known to her; nei- 

ther is ſhe found in the ſame; and the ſaid 

E. D. alth& at that dah ſolemniy demanded, 
Execution a- comes not, but made default: Therefore it is 
awarded de bo- conſidered, that the ſaid A. B. have his exe- ; 
nis teſtatoris. cution againſt the ſaid E. D. of the goods 
and chattels which were of the ſaid C. D. at 

che time of his death in the hands of 1 92 
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4 8 ing no ways ſatisfled of his damages, coſts 25 


in the Court ot kings Bench. 431 
Z. D. to be adminiſtered, ib ſhe has ſo much W 
io her hands, by the default of the, ſaid E. D. 
c. FS 4 2 3 . Garnet 11 0 . 

If it be agaiaſt exccurors- the, fer, facie 
runs thus * „ 8 410 hy 8 29% 5 


"GEORGE the thirds, Ee. To the "Wh Sci. fa, agaief 
riff of :-: greeting 3; Whereas A. B. cecuters. 
lately in n (as before to) as if 
to us of record a and afterwards the faid C. 
Dat in yaurigounty made his 1 
lat will acti ceftagnent in writing, and thereb 4 Eat 
appointed Z. F. and G. H. executors thereof, 
and aſterwarda died there, Abe ſaid A. B. be- | 


= 2nd charges aforeſaid ; and now on the behalt 


3 of the ſaid A. B, in our cout before us, wwe 
have been informed. that although the- e 


9 judgment be given, yet execution of that 
Judgment ſtill femains to be made to him 3 


| whereupon the ſaid A. B. hath, humbly in- 


Wo treated us, Sc. (as in the former, the Judg- 
8 1 ment is the ſame. . Ty 1 oy 1 


Feme ſole recovered a jud ances and mar- hire after 


| ried, ſci. fa. by baron and eme, and jodg- Wife's death 


ment thereon habere executionem ; the wife * bt buſhand 
fall have a 


th died, huſband brought a fei. fa. to have exe- ci. fa. on 4 
== cution in his own 5 demurrer, and judg- judgment reco- 


ment pro. ayer. in C. B. error brought; ad- 2 by fle 
4 8 3 award of execution is at- A. b 
cached in the huſband'by the judg ment on the 8 
FT 4 f. and ftall e Wan. Carth B. R. Wood 
| 416. 7 *, Ws. | yer v. Gre- 
A matter cannot t be pleaded ; in-abatement Carne plead 


to 4 ſci. fa. which was pleadable in abate- ia abatement 
þ ment of ici. fa. 


* 
9 7 = * 
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ber was ment to the original action, as alienee, or the 
32 „ like, for the defendant ſhall not diſable the 
| 3 plaintiff to have execution where he has ad. 
miitted him able to have judgment. Call. 2. 

| 2 R. Raym. $53. 1 Sid. 182. Cro. Eliz. 588. 
Sol 128. Cro. Eliz. 25. But may not 
| *$ap. 2 efendant plead outlawry to a ſci. Ja. up- 
ona judgment, if the plaintiff was 2 = 
after the plea in bar, or after Judgment by de- = 

OG fault in the firſt action? A 
If plaintiff or Where plaintiff or defendant 5 "Wa *. in- 
| :fendant dies terlocutory judgment, and before final judg- 
| OR wats ment, the action ſhall not abate, but may be 
2 CY ene, revived by ſeire facias, but hot ſo as to im- 
Lee. 2g. power the enecuter, &c. of a deceaſed Plain- 
2 22 tiff to carry on an action, which he as execu- 
cauſe aug da- tor, &c. could not have originally brought, 
| 2 or to load the executor, c. of a deceaſed 
defendant with an action that could not have 

been originally brought againſt ſuch en 
mw en 20%. 3. c. 10. 0 
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56. b. e GEORGE de third; by the grace'of 
adninifirator God, of Great Wits, France _ © Freland 
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0 e gala an executor With yer hat, and 
inquiry awarded; the plaintiff dies; the adminiſtra- 
tor brings a /#i. fa. the defendant as to the aſſeſſing 
damages ſays nothing; but ſays, when aſſeſſed, the 
plaintiff ought not to recover them, for that a judgment 
was obtained againſt him upon a bond' of the teſtator, 
and that he hath not aſſets ultra. The ptea is naught, 
for the ſtatute never intended to give the defendant leave il 
to plead in bar of the original action; 3 d. 142. 
Salk. 315. for the ſtatute intended only that a rele a Ws ;. 


in the Court of King's Bench. 


| fer, by bill without our writ impleaded C. D. 
being in the cuſtody of the marſhal of our 
anſbalſea before us, for that, to wit, that 


the damage of the ſaid A. B. of 200 l. as he 
ſaid 3 and thereupon he brought ſuit, c. 
And in ſuch manner were the proceedings in 
our ſaid court before us at Weſtminſter, that 
afterwards, to wit, in the term of the Holy 
Trinity laſt paſt, it was confidered by our 
WE ſaid court before us, that the ſaid A. B. 
W ought to recover againſt the ſaid C. D. his 
damages occaſioned by means of the premiſ- 
ſes; but becauſe it was unknown to our ſaid 
court before us, what damages the ſaid A. B. 
had ſuſtained by means of the premiſſes; it 
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fol men of their baili wic, they ſhould diligent- 
y inquire what damages the ſaid A. B. had 
ſuſtained, as well by means of the premiſſes, 
ss for his coſts and charges by him about his 
uit in that behalf expended; and that they 
Fe. ſhould ſend the inquiſition, which they ſhould 
WE thereupon take, to us at Weſtminſter, at a 


| certain day now paſt, under their ſeals, and 
| | the 
7 7 _ 4 * 2 5 7 9 1 25 

ö other matter happening puis darrein continuance might 


be pleaded, or judgment arreſted, and the executor can- 
| 10 be hurt i of pleading to the action; for the 
judgment is only de bonis teflatoris, as if recovered à- 
gajnſt the teſtator himſelf. , ett 
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king, defendercof the faith, c. To the ging after in 
| ſheriffs'of London greeting : Whereas A. B. terlocutory 

heretofore in our court before us at Yeſtmin-/#dgment, and 


before inquiry 
executed. 


W whereas [reciting the whole declaration] to 


* 


Interlocutory 


Judgment. 


vas commanded to the then ſheriffs of Lon - Inguiey a. 
don, that by the oath of twelve good and law- warded. 
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Adminiſtration 


The Attozney's Pzaltice = 
the ſeals of them by whoſe oath they ſhould 
rike that inquilition, together with our writ 
_ thereupon directed to them, as by the record 
and — thereupon now remaining in 

our {aid court before us plainly appears, yet 
inquiſition of the ſaid damages ſtill remains 
to be made z-and the ſaid A. B. after interlo- 
cutory judgmem had been given in form 
aforeſaid; died inteſtate, to wit, at Lenden 
aforeſaid, r. after whoſe death, to wit, on 
the day of in the year of 
Our lord Bk as | London aforeſaid; St. 
adminiſtration bf all and ſingular the goods 
and chattels, rights and credits which were of 
the ſaid H. B. at the time of his death; was 
by John, by Divine Providende, archbiſhop þ 
of“ Canterbury, primate of all Englend, and 
metropolitan, to whotn the granting the {aid | 
_ adminiſtration of right belonged, in due man- 
ner committed to one B. B. widow, late wife 
of the ſail H. B. as on the information of the 
ſaid E. B. we have been given to underſtand; RR 
and becauſe we are willing that thoſe things, Wi 

which have been rightly done and adjudged 
in our ſaid court before us, ſhould be dul 
executed, we command you, that by good 
and lawfol men of your bailiwic, you make 
known to the ſaid C. D. that he be before us 


at 


Pe 2 = * 1 
hk 


* —— —— 


3 


ci. fa. on a judgment in B. R. the adminiſtrator 
7 28 adminiſtration by the archbiſhop of York; Bl 
And becauſe the judgment was affets at Yeftmin/icr in Bl 
te province of Canterbury, this adminiſtration in the Wl 
Province of Tork did not extend to it. Paſ, 1 Aut 
J. R. Carlile and Greenwaicd, Far, 18, 


— 


fn the Court of King's Bench. 
ar Wifominfter, 00 next after 

= to ſhew, — thing he has or knows to ſa 
for himſelf; why the ſaid damages in the ſaid 
WE action ought not to beaffcfied and recovered 
= by the faid Z. B. according to the form and 
1 Sa of a certain ſtatute in ſuch cafe lately | 
= madeand provided, if it ſhall ſeem expedient, 
= Cc. and have there then the names of them 
by whom you ſhall make known to him, and 
this writ. Witneſs William lord Mansfield, 
| at Waftminfter, the twenty third day of Ne- 
vember in the S th year of our reign. 


Lee. 
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| GEORG Ethe third, Se. To the ſhe- Sei. E. againg 
ff of Middleex greeting: Whereas 4. B. 9” ady 
lately in our cqurt before us at Weſtminſter, ©,” TEE 


LS to wit, is M cbaelmas term laſt paſt, by bill 2er interlacu. 


| without our writ impleaded C. D. then being tory judgment. 


F mage of the ſaid A. B. of farty pounds, as 


= nd in ſuch manner were the proceedings inen. 
the ſaid 4. B. ought to recover his damages 
by occaſion of the not performing the ſeveral 


ia the cuſtody of the marſhal af pur Mar- 6 Mod. 142. 
—_ 4/2 before us, for that, to wit, that where- ***- 35 
as [recite the whole declaration] to the da- 


he ſaĩd; and thereupon he brought ſuit, &c. larerlbcurery 


| promiſes and undertakings aforeſaid j but be- Inguiry a- 


cauſe it was unknown to our ſaid eourt before * 


us what damages the ſaid A. B. had ſuſtained 
by occaſien of the premiſles aforeſaid, we 
| therefore, commanded you, that by the oath 

of twelve good and lawful men of your baill» 
4 » 4 a: 
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Death of de- 
OR 


and chattels Which were the ſaid C. D's 
| her late huſband deceaſed, as on the infor- 
mation of the ſaid A. B. we have been given 


and lawful men of your bailiwic you make 


to ſhew, if any thing ſhe has or knows to 


ral promiſes and undertakings aforeſaid, as for 


one E. D. widow and relict of the ſaid C. D. 


The Attozney's Peattice 7 
wic, you' ſhould: diligently inquire what da: 
mages the ſaid A. B. had ſuſtained, as well i 
by occaſion of the not performing the ſeve- 


his coſts and charges by him about his ſuit in 
that behalf expended; and that you ſhould 
ſend the inquiſition which you ſhould. there: 
upon make to us at Weſtminſter,:on n 
next after laſt paſt, under _ ſeal, 
and the ſeals of ben by whoſe oath you 
ſhould take that inquiſition, together with 
that writ; and the ſame day was given to 
the ſaid A. B. before us at Weſtminſter afore- 
faid, as by the record and proceedings there. 
* remaining in our ſaid court before us at 
Weſtminſter, mapifeſtly appears : And where- 
as before the aid nent after L 
the ſaid C. D. at Weſtminfter in your county 
died inteſtate, and the inquiſition of the da- 
mages aforeſaid ſtill remains to be made, and 


is adminiſtratrix of all and ſingular the goods 


to uhderſtand ; and becauſe we would that 
thoſe things, which in our ſaid court before 
us have been rightly acted, ſhould be duly 
executed, 'we command you, that: by good 


known to the ſaid E. D. that ſhe be before us 
at Weſtminſter, on © © © next after 


ſay for herſelf, why the ſaid damages in the 
faid action ought not to be aſſeſſed, and to 


be recovered oy the ſaid A. B. according to 
| 9 "the 
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in the Court ol King's Bench. 137 
the form and effect of the ſtatute in ſuch caſe 


made and provided, if it ſhall ſeem expe- 


dient, Ec. and further to do and receive, 
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At which day before our lord the king, at Rarurs nihit, 


niſininſier the ſaid A. B. came by R. R. his 


attorney, and the ſheriff of the county of 


R 3 1 45 
— Md, to wit „n and 


oY 


contained in the faid writ, to ſhew;; c. ac- 


BB # Ile 
„ Caſe u 
ee upon 


4s 


. 8 that by F. G. and J. K. good and 


awful men of his baili wic, he had made 


know to the ſaid E. D. that ſhe mould be 


befbre our lotd the king at the day and place 


coding to the tenor of the ſajd writ; which 


aid E. D. ſo ſummoned at that day, being 
= ſolemnly demaoded, came by A. S. her at- 
WE forney, upon which the ſaid A. B. prays that 
We the ſaid damages in the ſaid action may be 
eeſſed; Sr. oy 


* þ # * 1 — 
* 73 Che. 313 - 


y ! Fl 
Pods an 


94 | 


ſeveral promiſes; defendant' di; Entry of af 


e 


1 


, lhnen for the plaintiff, and & aaa. 


againſt the 


, inquiry awarded, and before any yur of a 
Pol judgment deſendant dies, and i he judg- drfendant - 


Ys MN 3 . vg 4 * . 5 2 "FIT 1 | 3 7 5 5 

1 ment revived according 10 the a Tule, + ing before writ 
| 3 3 | 4 & % 7 ö N 1 * ; 4 14 3 { «4 25" q * * ob 
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„ which day befote our lord the king at 9. gg e 


YO 


ef-minſter, came the parties aforeſaid; by plaintiff on / 
their attornies aforefaid ; upon which all and 4727707 #2 
ſingular the premiſſes being confidered; and A laration. 
by the court of our lord the king here fallx 


underſtood, and mature deliberation being 


thereupon had, it appears to the court of our 


Jord the king here; that the ſaid dteclatation, 


and the matter therein contained, is good 
| Eq and 
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Tnquiry a 


 evarded, 


and Giffcitnt in he law, ee bold and main: 
din the faid action of the id . B. aghinſt 


- | the ſaid C. D. His Gamkges which he has ſu- 


Adu is givento the Tad , B. err, . 
At which day before our Jord the" King at 
 Weftminſity came the ſald . B. by dis * 1 


the faid writ, nor did they do af there- 
— t, hey do any thing there 


i tition of the ſaid damages ſtill remains to be 
made, and chat the ſaid C. D. after the ſaid 


aforeſaid, and before any final judgment ob 
n in Mg ſaid N e this 15 'F 


The 1 "ou 1 Pn! ys 


the Taid C. D. 'Whetefore it is cohfidered, 
that the ſaid A. B. ought to recover agaluſt 


ſtained — of he precedes und be- 
cauſe it is utiknown to che Curt of bur lord 
the king, before the king himfelf now here, 
what damages the ſhid - A. B. has Toſtained by 
occaſion of the it is therefore com- 
inanded to the Heriffs ef Zondow, that by Ihe 
oath of twelve gobd and lad ful men of 'thiir 
bailiwic they diligeritly inquire what datuges 
the ſuid A. B. has ſuſtained, as well hy de-; 
non of che premiſſes, as for His Colts and 
charges by him about his feit in ehis behalf 
expended, and chat the 1 Which 
they ſhould thereupon take, they ſhould make 
8 to our lord the king at-Feftitifter, , 

next after under 5 8 
ſrals, and the ſeals of them whoſe « hs 288 
they ſhould take that ing Non 6 
with the faid writ thereu 7 0 dem 9 


ney aforeſaid, and the ſheriffs did not return 
upon, and the ſaid C. D. did mot come; and 
this the ſaid A. B. ſays, that the inqui- 


interlocutory judgment was given in form I 


* 
Zoe 
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at Longay #foraſgid, 3 in the pariſh and ward, D:/endart - 
aforeſaid, made his laſt will and teſtament mates bis will, 
in wiitiog, and by his ſaid laſt will conſti- 

wited ang een ane 122 wife, exe- 
eutrix of his ſaid will, the faid C. B. af. 

— Sieg there, after whoſe death, and 7 Death of de- 
bafore:this.day, che aid LE. D. proved Feen 1 
taſtament in due form of lam, and took upon , 
herithe: bunden ad execution of the ſaid teſta- will, 
ment, to Wit, at Londan aforeſaid, in the pa- 
rich and ward; afgreſaid 3 and. becauſe this is 

not denied, but the {aid allegation of the ſaid 

4. B. 49 dhe court of, our ſaid lord the king 


vo bere; appears to he true: Therefore the 55 


faid A. g. prays the v rit of our lord the king 


4 e 2 the ſaid 42 D. executrix 


Is, oops 40 the form 


9.4%; 1 

+. 
55 ee ig ſuch ca ovi 

1 1 7 
* e 7 
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4 5 9 . 
4 2 


29 he directed 40 che ents of Londen 
afonefand ; and it is granted to him, Ec. 
| | whereby it is commanded to the ſheriffs of Scire facias 
aan, that by, gagd and lam ful men of their awarded. 
1 haili wic they make know to the faid E. D. 
dbat.ſbe be before our -lard..the king at Ih | 
* minfer,: * 8 Nene 1 | | 
& ſhew,.if any thing. as;or knows to fay 
fer herſelf, why the jd, damages in the fa 
actian ovght.not-to. be aſſeſſed and recovered 


1 by ibe ſaid A. B. if it ſhall ſeem Abe 


Sc. At which day beſote our 2rd. the 

- at Weſtminſter came as eil the fa 1 IS B. by 

his;attorney aforeſaid,;as the ſaid fad E D. in. her Ercentrix ap- 

pfoper peiſon; and che; ſheriffs of London, to pears. 

wit, Richard. Tete At 151 and William Naſb, 

eq; 11 2 og „ © FENG 
. 8 


b was i 
#1 1 18 


Nil dine: 


| Inquiry | 


awarded, 


Feturn. 
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that an virtue of the ſaid writ” to hem di- 
rected, by FF and (Th e good 
and lawful” men of their bailiwkcy? they had 
made known to the ſaid E. D. that ſne ſhould 
be before our lord the king at the day and 
place in the faid writ contained, to ſhew as 
the ſaid writ demands and requires; and the 
faid E. D. ſays nothing, nor ſhe ws nor ulledges 
any matter to arreſt final judgment in the ſaid 
action, or why the ſaid damages in the ſaid 


action ought not to be aſſeſſed and recovered 


by the ſaid A. B. Therefore at the prayer of 
the ſaid A. B. by the court of our lord the 
king now here, it is commanded to the ſhe- 
riffs of London, that according to the form 
of the ſtatute in ſuch caſe lately made and 
provided, by the oath of twelve good and 
lawful men of their bailiwic they diligently 

inquire what damages the ſaid A. B. has fo. 
ſtained, as well by occaſion of the premiſſes, 
as for his coſts and charges by him about his 
ſuit in this behalf expended; and that they 


fend the inquiſition, which, &c. to our lord 


the king at Weſtminſter, 'on next after 
under their' ſeals, and tlie ſeals. of, 

Se. together with the writ of our ſaid lord 
the king, now thereupon dircted to them. 
The fame day is given to the ſaid A. B. there, 
Fc. At which day before our ſaid lord the 
king at Weſtminſter came the ſaid A. B. by 
his attorney aforeſaid; and the ſheriffs of 
_ London aforefaid, to wit, Fane 
1 ſheriffs of La aforeſaid, 

by virtue of the ſaid writ to them thereupon 
directed, return a certain inquifition taken be- 


fore them at the Guildball of the city of Lon- 


don, 


1 — 


ut 
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in the Tolikt or King s: Bench. . 

| Jong ſituate in the pariſt of St. Lawrence in 

the Old Jur. in the ward of Cheap in the | 

faid city, on the 138 day of 2718 in 

the year of the reign of our ſove- 

reiga lord George the chird, now king of 

Crtat Britain, Sr.“ by the oath of twelve, 

e. dy which it is found, that ther ſaiĩd A. B. 

SS hath ſuſtained damages by occaſion of the 

premiſſes, beſides his coſts and icharges by 

him about his ſuit in this behalf expended, 

to 58 J. and for theſe coſts and charges to 

11. 65. 8 d lt is therefore conſidered, that Final jua · 

the ſaid A. B. recover againſt the faid E. D. ment. 

is damages aforeſaid, by the ſaid inquiſition 
ound, in form aforeſaid, as alſo 81. 134. 44. 

hich by the court of our ſaid lord the king 

oy here were adjudged to the ſaid A. B. by 

nt, of increaſe, far his ſaid coſts. and 

= harges, which ſaid damages in the whole 

mount to 88 J, to be levied of the goods De bonis te- 

nd chattels of the ſaid C. D. at the time of ſtatoris. 

is death, in the hands of the ſaid E. D. to 

adminiſtered; if ſhe has fo much in her 


ih , 
* 
17 


54 nds, Sc. in bafiuost ny a: e 10 © 
— mb ae en: ed myo o 0 
Wbere a judgment by default has been ob- Method to ob. 
ned in an action brouglit againſt an execu - J Hi e. ' 
r or adminiſtrator, (which is de bonis of the pris N : 
ecceaſed only) the way formerly was, on uulbla executor e 
vn returned on a fieri facias to iſſue out a 4drinifirater. 
rit to inquire whether the, defendant ha 
Waſted any of the effects of the deceaſed; and 

pon a devaſtavit returned by inquiſition to 
proceed by ſcire facias, for the defendant to 
ew cauſe why the plaintiff ſnould not have 
vdgment de bonis propriis; to which ſcire 
| facias 


7 / 


farias the defondant might appear and plead 
plane aaleiviiravit; Now the Sery fatia in- 
jiry and /cire atias are made out as the 
eadior Way in one writ 3 but it is not worth 
while ua proceed this ay ſer à ſmall debt, 
fatyudgmeit, unleſa abe defendant appears 
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ware of * an _ aitenant: vor tern 
an adi in f of years, who is ouſted of hispolleſſion, HR 
n W his term and damages. wp 
Now'thr ren · Baut it is noi becometthembfi; uſualaQio WY 
en 42imm for forging fitles o landoaudiſupplies the pla We 
T. w brignia leaf and of 
comme Th S jettor, und 1drawa. declaration againſt ti: Wl 
ain. feigned ojeitor, and fend. a copy>thereot 1 
the tenant in poffeſſion, giving him motice uff 
prar and defend his title, ur eifenthat tu 
l willtſuffer:jadgmenr by.\defavic, av 
| n out:of po 


And 


The nature of . 


e cjector, and 


in the Court of King's Bench. ue 

_ thereupon: the tenant-ar. the landlord Tenant or 
be adinicted to defend che poſſeſſion an landlord may 

de, on gag into « role of court cn le. bind 3 
1 | come defendant in the room of the caſual tering you 
"I to- confeſs" the lhaſe, entty and nme rat. 
MN 2 cater: at the _ and inſiſt: bs qa ts: We 
9 Jandiard was wade defendant, accards 
; ing to tat. 11 Geo. 2. E= 19. 95 13. an Hh 

tenant's hon-appearance; | — entered into 
the common rule; and thereupon. a: ſtay 
of execution againſt the daſual ejector mid  - 
ordered, until * court Gould. make. * 


. [ ther order. rs 1 


* abe, 2232 will, or. ill not be, ct „ 
e 


18 
» 3 


6 e en bes of Nabl 29 abo ofen 
Erase, a college. Gs We I. 
* Palm, 337 | Kurd. 555 ay Croc S 25 
17 1 Die 215. Of a n. 6. 1 


8. It lies efwbotliry e of ſult⸗ 1 Lw. T3 
By IF pro ug. enz. 1 4ſ. — Row, 
227. pro * 1 Iaſii 3. Gf a S 
Vine. Ge. 2 ce Nu ge. 1.001. 
Aeg 483. Man 55. Gr y, 4 . 

[145 Ge 04.” + Shewe Rap. 364. al. 

[259 Fer a And. 106. 2 Kr. 
— * ' Pro: rim roa. 0. Car, 262. 
ro berbugio Mrd. 0g, 401. Pro puſdura 
— Dali. 95. Hard. 58. For 
tithes. Aud. 107. G. Car. 301. 1 Fonts 
| 321, 
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Ohe img Phattice * | 


7 + Salt 1 Lat. 1 Ng 71. Pri 


rectoria. Laich . Pro capella, by the 
name of a meſuage. 11 K. 29. Style 101. 
Salt. 256. Of à hop- yard. Palm. 337. 
Of a houſe. Cro. Jac. 664. Paim. 337! 


| 3 Lev. 97. Hard. 76. Of a chamber in 


the ſecond ſtory of ſuch a houſe. 3 Leon. 
210. Ny 109. Hard. 935. Of aà cloſe 

called D. containing three acres of land. 
Gro: Fac. 4335. Palm. 102. 4 Mod. 98. 
Of twenty acres of furze and heath. Co. 


Car. 179. 1 Mad. 90. Pro quaruor molen- 


dinis, pro dicem acris Piſarum. Cro. Eliz: 


339. For common of paſture. 1 Str. 54. 
For mountains in * 1 Str. 71. De 


parte Domus. 1. Str. 695. For an alder carr 

in Norfolk. 2 Sy: EY: Not for a tene. 

ment. 2 Sir. BU W Bard K. 155. 
An ejectment lies not de pannagio, fot pan- 


nagium is but the privilege of taking pannage. 
1 Lev. 213. It lies not of a rent or common 


appendant. Gro\ Car. a0. Cro, Jac. 146: 


1 Inſti. g. a. N de uodam rivulo, c. N 


aque cui ſu. Teiv. 14g. 1 Brownl. 142. 
Fopb. 167, ſedt vide Goal. 157: Nor de pi 
Cre. 


caria in ſuch a river. QM. Car. 492. 


Zac. 146. Nor de crofto. Style 30. Sed 


— 1 Lev. 68 Nor of a kitchen. Ny 


Nor of à cloſe Godb. 53; II X. 

1 Rol. Rep. 38. Bride. +56. . Sed vide 

_ Ela. 2355339. Cro. Fac. 6545 Owen 
18. Nor of arable por paſture Jand [without 
ſhewing how much of one,: and how much 


of the other. F : Bridge 56. erde 1 3˙ Pain. 


102. 3 Lev. 97. - Salk. 284. N Pre vir. 
gala terre. Cro. Eliz, 3 39. 


Ejectment 


—_ 27s in Kilbrough, without expreſſing the 
number and certainty of acres, is in ſufficient, 
por upon ſuch a general demand no babere fa- 
dias poſſaſionem can be awarded and executed. 
_— v.18. x | 


o 


* ba — 


of a meadow, without ſhewing the number 
| of acres the meadow contains. 1 Lev. 212. 
Ejectment for five cloſes of land arable 
and paſture, called Long Furlongs, containing 
ten acres, held ill; the plaintiff. ought to 
have ſet forth how many acres of arable land, 
and how many acres of paſture diſtinctly, ſo 
as the ſheriff might certainly know what to 
geliver upon the habere facias poſſeſſionem. 
WCarth. 204. Cro. Car. 573, 471. Hard. 
9. Salk. 234. 1 Show. 338. 4 Mod. 
2. 97. Comb. 198. hg 
| Eje&tment in Durham de mineris carbonum, 
pot ſaying how many. Fudic. pro Q. and af- 
med in error; the plaintiff producing ſeve- 
ul precedents in Durbam, and alledging all 
e entries there in ejectment for coal- mines 
ere the ſame as in this caſe. Carth. 277. 
Mad. 143. Comb. 201. 1 Show. 364. 
Bok. 255. N a 


2; "a 


| 1 ent, naught. Cro. Elix. 186. 3 Leon. 228. 


eb. 197, 203. Ney 86. Cro. Jac. 125. 
e 364. 1 Sid. 295. Cro. Eliz. 116. 
ic arch 96. 4 Kol. Abr. „ . 
h But an ejectment of a meſuage or tene- 
| ent, called the Black Swan, was held to be 


food. 1 Sid. 295. 3 Mod. 238. 4 Mod. 136. 
: by An 


} . 


Ejectment in Ireland de caſtro, villa & 


An ejectment lies not of the fourth part 


An ejectment de uno meſuagio, five tene- 
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dict pro quer. but judgment arreſted for re. 


55 jeQrnent for a manor ſhould deſcribe the MF 


of the tithes, naught. 11 Rep. 25. Mor 


Ehe Attomey's Watte 


—— for a or 
Hard, 173. Vide Poph. 203. 
An ejectnen for eee waſte, or 
conn atris montis, naught for incertainty, 
gee 37. Palin. 100. 1 Rol. Nep. 166, 
But for 100 acres of bogg in Ireland, good, 
cv Cay. 512. Palm, 100. e 255. 
1- Show. 338. 
Ejectment for a houfe, ten acves of land, 
and twenty acres of meadow, by the name 
of a houſe, avd ten acres of meadow. Ver- 


n 0 Sous 7 1 
S 3 n 
N 


# 


16 


pugnancy and incertainty. Tuo. 166. 4 Mod 


* and ſpecies of land contained therein. 
J. 146, Lit. Rep. 301. Latch 61. 1 

Ejectment for ten acres of wood, and ten 
acres of under wood, 9 2 Rol. Rep. 
. An cjeetment de omnibus & n deci- 
mis in decem acris in P. without ſaying gar. 
barum, funi, lane apuctlerum, or giving any 
other defeription of the nature and quality 


837. pl. 1130. 1 Rot. __ 68: Pain 
101. Andr. 107. ; 
An ejectment pro  quadam por joue 1 
& foeni por 11 W 25. * 57. 
oor 11 
An ejectment for a certain hi called 
the veſtry in D. good. 3 Lev. 96. 
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the marſhal of the Marſbalſea of our lord the 
_ king before the king himafelf, for that, to wit, 
chat whereas E. . eſq; on the tenth day of 
= May in the third year of the reign of our 
ſovereign lord George the third, now king 
of Great Britain, Sc. at Weſtminſter in the 
county of Middleſex, had demiſed and grant- 


meſuages, (reciting the parcels) with the ap- 
A purtenances, ſituate, lying and being in the 
SE pariſh of (the place where the premiſſes lie) 
che county aforeſaid ; to have and to hold 
the ſaid tenements, with the appurtenances 
foreſaid, to the ſaid A. B. and his aſſigns, 
ron the twenty-fifth day of March then laſt 
ett, vatothe full end and term of five years 
nente next enſuing, and fully to be complete 


ae laid Fobx Den entered into the {aid tene- 
Rents, with the appurtenances, and was poſ- 
eſſed thereof, until the faid Richard Fen af- 
terwards, to wit, on the ſaid tenth day of 


and arms, c. entered on the tenements 
aforeſaid, with the appurtenances, in and 
upon the poſſeſſion of the ſaid Jobn Den, and 
Weed; drove out and amoved the * 

| ohn 


at nbd 8 8 ON 
P 


” 

5 #2 

d * 
1 

* 


. 


Fen, being in the cuſtody of 


d ended; by virtue of which ſaid demiſe 


May in the third year aforeſaid, with force 
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4438 The Attozney's Pratkice | 
John Den from his ſaid farm, his ſaid term 
not being yet ended, and kept out, and ſtill 
keeps out the ſaid Job Den fo ejected, 
drove out and amoved from his faid poſſeſ- 
Hon, and then and there did other injuries 
to him, againſt the peace of our lord the now 
king, and to the damage of the ſaid John 
Den of ten pounds; and thereupon he brings 


Robert Bicknell for the plaintiff, 
dit the defendant. 


54 | | | 6B 7 | * | Jobn Doe, 
Pledges to proſecute, - ᷑ and 
5 e Nea Rot 


Notice to be wrote under the declaratin 
or the tenant in poſſeſſion. "© 


Notice tobe Tam informed that you are in poſſeſſion, 
aurote under or claim title to the premiſſes in this declars 
declaration. tion of ejectment mentioned, or to ſome part 
thereof, and I being ſued in this action as 2 

caſual ejector, and having no claim or title to 

the ſaid premiſſes, do adviſe you to appar on 

the firſt day of next Trinity term in his ma- 

jeſty*s court of King's Bench at Weſtminſter, 

by ſome attorney of that court, and then and 

there by rule of the ſame court, to cauſe WE * 

yourſelf to be made defendant in my ſtead ; 

otherwiſe I ſhall ſuffer judgment to be en- 


tered againſt me, and you will be turned out e 
of poſſeſſion. a 24 4 3 5 T4 5 c | 5 | | 
DAT TRY. HSDY D155; # Your friend, | 


in the Court of King's Bench. 449 


A true copy of this declaration and notice To he 4:/ivered 
Ws muſt be delivered perſonally to the tenant or ee, 
80 his wife, to whom at the time of the de- 1 5 fu 

W livery the notice ſhould: be read over, or an cc. 
account given of the contents and meaning 

thereof. 6 1 H 4 | 1 

= A copy of the declaration, and notice left De/ivered te 

for the tenant with his ſon, daughter, or ſer- 5. ſen, daug hb. 
vant, he being abroad or out of the way, is” 8 e 

| not a good delivery, unleſs it evidently appear ,/; proved ts 
to the court, that ſuch declaration and notice come 10 his 
came to his hands before the eſſoin-day of hand, and be 

the term, and that on receipt thereof he very ee the 5 

well underſtood the contents and meaning * 8 

che notice; and in ſuch caſe it has been he 

good delivery. See Salk. 255. pl. 3. | 

The delivery of the declaratipn on a Sun- Nos good de- 

a, or after, or even upon the eſſoin-day that 5, n 
2 wherein the defendant is to appear, is —— 
void. 4 | 175 EN 

Upon affidavit that they had tendered a Rue bat 

declaration-in ejectment, and that the ſer- /aving the de- 

EF ants refuſed to call their maſter, or receive ym 21 
. ſaying they had orders to take no papers; 3, ——9— 
as ordered that leaving it at the houſe 

Should be ſufficient. 1 Sr. 575. : 
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If the tenant do not appear and enter into { tenant des 

e common rule, the plaintiff may, on affi- 7! 2222” 
avit of delivery of the declaration, move ane. tn — 
the court, that unleſs the tenant in poſſeſſion Judgment, 
will enter into ſuch a rule, judgment may be 
entered againſt the caſual ejector :- 

If the tenant in poſſeſſion abſconds, the 

ourt will, upon 7 of his niece, the 


8 | only 


\ 
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| only manager of his hopſe and reſident in 

it, and fixing up another copy on the pre- 

miſſes make a rule to hw eaufe, why judg- 

ment mould not be entered up againſt the ca- 

ſual ejector, and will further order, that 

notice of ſuch rule to any perfon in the houſe 

_ be ſufficient, or if no erſon be in the houſe, 

| then do be fixed on 1 > door, c. 2 Bur 

. Rep. 11 16, 

Tenant in jon was peribiares at the 

time of fervice oa another, who ac d the 

ſervice in her name; chis court made a rule 

to ſhew cauſe, © why it ſhould not be deem- 
ed good ſervice Serum and 

15 judgment ſffould not be figned againſt 

the caſual ejector, in default of hisappearing, 

and that leaving a copy of this rule at his 

hoyſe with ſome 3 there, or (if no one 5 

to be met with) affixing it on the door, ſhall 

be good ſervice of it”, which rule was made 

_ abſolute on a proper affidavit : and this court 

Will make a like rule (with a rerreſpels) upon 

ſervice of a copy of the declaration on a ſer 

vant in the horſe of an abſconding tenant in 

- poſſeſſion, or of one who keeps out of tb 

way to prevent. pages 2 Bur. Rep. 92 1 90 

N e 2 
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Afidevit f 6 H. of: Ee. weketh 0 gath 7 That he the 

fervice of de- deponent, on tze day of 

</aration in Jaft, delivered a true copy of the declaration, 

giecłment. & 
| and notice hereunto annexed, to 


tenant 


in the Tnurt of King's Bench. WM 

tenant in poſſeſſion c the premiſſes in the Lilly's Ent. 
Lorton rentibned, and at the ſame 293: 

time told him, that it was a declaration in 
eßectment, and that unleſs he did appear hy 

ſome attorney of the court of Ang I 

tlie firſt day of this preſent Aſiabatimas term, 

there would be a judgment thereupon againſt 
the defendant by default, and he would; be 
turned out of poſſeſſion, or words to that 


ry 


£ effect. 


| nant is tenant in poſſeſſon, for information ze p391vs of 
| or belief in this caſe will not do. 0s _— eder 


pelſelſion, and nut on information, 


If che plaintiff does not move for judg-\PIifriff ma? 


WT 3 * | _ move for jung- 
ment in the term wherein the tenant had no n Fae 


ice to appear, che court will not grant a rule h Henan 
for judgment. Ser Salk. 257. pl 9. od aufer 55 
3 3 
Where the premiſſes ſued for lie in London II bat time do 
ot Middleſex, if the notice to the tenant at the 2% worre 


the premiſes. 
lie in Lond. or 


bottom of the declaration be to appear the next 


era generally, without expreſſing any day In Mad. and 0. 


= whole term to appear in. 


the term, the renant in poſſeſſion has the zice is to ap- 
e ; pear of the 
next term ge- 


If the notice be to appear the firſt day ” xg to 


the term, or the beginning of the term, (the appear when 
premiſſes lying in London or Middleſex) the te- notice is for 
nant in poſſeſſion by the courſe of the court, be fit day, 
has four days incluſive, next after the mo- e egi ing of 
tion made for judgment, to appear and make n. 
his defence, if the motion be made early in 

| Gg 2 > "me 
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The Attoiney' $ P2a 
th term; otherwiſe the court will low only 
one or two davs, and ſometimes: will order 
the tenant to appear immediately, that the 
Plaintiff may be able to we: notice of trial 
within term. 
But if the plaintiff does not move © for judg- 
ment before the laſt four days of 'the term, 
the tenant will have until two days before the 
eſſoin- day of the ſubſequent term, to appear 
and make his defence. 
What time Where the lands lie in any other county 
when in any than London or Middleſex, the tenant in poſ- 
or ber county. ſeſſion, although the declaration be delivered 
before the eſſoin- day of Eaſter or Michaelmas 
term, has four days after the end of the next 

iſſuable term to appear. 
What ine And if the lands lie in Cumberland, or any 
when in * other county where ir. judges go but once a 
37 tj year, the tenant in poſſeſſion may appear at 
. e any time within four days next le ide end 
g bur once a Of the term 3 the aſſiſes to . held 

year. for ſuch county. 

 Muhod of ap- The method of appearing is, by the : attor- 
praring.' ney for the defendant leaving the following 
| rule ſigned by himſelf, at the chambers of 
one of the judges, and giving notice thereof 
to the plaintiff's attorneys who muſt alſo ſign 
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in the Court of-King's Bench. 
Saturday nexf after ; eight days of the 


in the 8th year of king George the 


Roe on demiſes 7] INleſs the tenant in 
51 \ 


poſſeſſion of the pre- 
and Green e/qz,> miſſes in queſtion ſhall ap- 
£5 | pear and plead to iſſue on 
Doe. . ) Thurſday next after the end 
4.5: ., .. of the term, Let judg- 


PL Northey, ö 


ment be entered for the pond againſt the 
no defendant Doe, by d 
. 4 motion o ö Mr . H olt * 


Le the rule be entered. 


efault; upon the 


By the court. 


* 


Friday next after eight days of the pu- 


 rification of the Bleſſed Virgin Mary, 


* 
* 


Roe on ſeveral 1 T INleſs John Blaxland, 


demiſes of Jol- | Thomas Ranſom, Jobn 


ite, nt. and \ Simmons, William Gore, 


Green, eq; | Thomas Gilbert and Stephen 


 ., . queſtion, ſhall appear and 


i 


| plead 'to iſſue on Tueſday next after the end 
of the term, Let judgment be entered for 


the plaintiff againſt the now defendant Doe 


Gg 3 parts 


I Ladd, tenants in poſſeſſion 
Doe. Jof part of the premiſſes in 
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purification of the Bleſſed Virgin Mary, 


Rule for judg: 
ment againſt 
the caſual 


ejedtor. 


Rs 77 the 87h year of king George the 


by default, But execution ſhall iſſue for ſuch | 
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454 The Attomey's Ptalifces 
7 parts of the premiſſes only as are in their 
reſpeCtive poſſeſſions; upon che motion of 

hn ̃˙-¹L1 gh 


o 


$2 4 +2- 
* 


Let the rule be entered. 


Rubs by cn. Michaelm 


A. B. againſt FE is ordered by the conſent of the attor- 
L. D. yr, E nies of both parties, that G. H. be made 
beef . defendant in the ſtead of the now defendant WNW 
E C. D. and do appear forthwith at the fuit of 
dhe plaintiff, and file common bail, and re- 
en the demiſe ceive a declaration in an action of treſpaſs, 
of E. F. and ejectment for the premiſſes in queſtion, 
N and forthwith plead thereto, Not guilty, and 
upon trial of the iſſue confeſs leaſe, entry and 
ouſter, and infiſt upon the title only; - other- 
wiſe let judgment be entered for the plaintiff al 
againſt the now defendant. C. D. by default; 
and if upon the trial of the iſſue, the ſaid Rm. 
G. H. ſhall not confeſs leaſe, entry and ouſter, 
whereby the plaintiff ſball not be able fur 
ther to proſecute his bill againſt the ſaid G. H 
then no coſts ſhall be allowed for not further 
proſecuting the ſame; but the ſaid G. H. ſhall 
pay. coſts to the plaintiff in that caſe to be 
| taxed: And it is further ordered, that if upon 
the trial of the ſaid iſſue, a verdict fhall be 
given for the faid G. H. or it ſhall happen 
that the plaintiff ſhall not further proſecute 
his ſaid bill for any other cauſe than for not 
gonſeſſing leaſe, entry and ouſter, then the 


leflor 
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lffor pay to | 
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A * 5 1 1. 
the Kerle 1 

4 1413 3 17 


"This Tt or rr g for : a cile Rule thereon N 
after — by the plamtiff's attorney, an 3 ” _ 
by, the udge, At, whoſe.chamber it was left, 27 baggy * 
muſt be carried: to the clerk of the rules, who. 
draws up the rule of court from it, of which WW 
each. attorney ſhould | beſpeak and take a 1 


e che attorney for the defendant muſt Defendew's - HS 
mie common bait on a cepi corpus, and on re- 929 _ _. 
=. cciving a declaration with the new defendant's ss W 
name in it, inftead of the caſual ejector's, im- j;c1ararion, Þ 
WE mcdiarely, plead the general iſſue, and then and plead Net 
we procecding. to trial is as in other caſes. gily: 
But it is uſual, after the rule is drawo up, to 
make up the ue with the new defendant's 
name inſtead of the caſual ejector's, and de- 
leer it to the attorney, with a copy of the 
= *ulc, without delivering a declaration. i 
lf the tenant in poſſeſſion does not appear But if renant Wl 
by the time he ought,.. and enter into this in p</i/fon \ 
4 rule by conſent; vou draw up the rule for 40 a0. 4 1 | 
judgment, may ſign judgment againſt the ca- eee ö 4 
ſual ejector, and have 2 a writ of poſſeſſion of N gyector. nf 
the premiſſes. 
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after (the firſt day of the next term) fees 1 
to which day the ſaid C. D. had leave to im- js rn h bw 
parle to the ſaid bill, and then to anſwer, with an in- 1 
bo. before our lord the king at Weſtminſter t® __— = = 1 
| G S 4 | came ter the decla- 1 

ration. 
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came the ſaid 4. B. by his attorney aforeſaid : 


And the faid A. B. prays that the ſaid C. D. 
may anſwer his ſaid declaration; and the ſaid 
C. D. although at the ſame day ſolemnly de- 
manded, comes not, neither does he'fay any 
thing in bar or precluſion of the ſaid action 
of the ſaid A. B. whereby the ſaid A. B. re- 
mains thereof undefended againſt the ſaid 


Ci. D. Sc. Therefore it is conſidered, that 


the ſaid A. B. recover againſt the ſaid C. D. 
his term yet to come of and in the ſaid tene- 
ments, with the appurtenances, and alſo his 

damages, by occaſion of the ſaid treſpaſs and 
ejectment; and upon this the ſaid A. B. freely 

here in court remits to the ſaid C. D. as well 
all ſuch damages, coſts and charges, as may 
be adjudged to the ſaid A. B. in this behalf, 
as all judgments and executions for the ſaid 
damages, coſts and charges: Therefore let 
the ſaid C. D. be diſcharged from the ſaid da- 
mages, coſts and charges; and the ſaid A. B. 
craves the writ of our lord the king, to be 
directed to the ſheriff of 0 
cauſe him to have poſſeſſion of his ſaid term 


9 yet to come of and in the ſaid tenements, 


Judgment of 
the ſame term 
wilh the de 
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with the appurtenances; and it is granted to 
him, returnable before our lord the king at 
Weſtminſter, on + next after 

The ſame day is given to the ſaid A. B. there, 


And the ſaid C. D. by R. R. his attorney, 

comes and defends the force and injury, when, 
Sc. and ſays nothing in bar or precluſion of 
_ the ſaid action of the ſaid A. B. but made = 
9 ey ra nen 


fault, whereby the ſaĩd A. B. remains thereof 
Where judgment is obtained againſt che Judgment a 
op" 1 F rr gain ca- 

caſual ejector, and a trial is not loſt, the court 5 ; — | 
| the common rule for confeſſing leaſe, entry © 

and ouſter; ſet aſide fuch judgment as in other . 
actions, and not put the tenant to the charge 
and hazard of recovering back his poſſeſſion 
by another action. ik N A e 
No perſon ſhall be admitted to be defen- Ve ball le 
dant in ejectment with the tenant in poſſeſſion, 44nitted to 


but he that hath been in poſſeſſion on receives ee ee, 


he rents. %% N 

T)!hbe landlord may be joined a defendant p 
. . .:- 2 Se > andlord may 
ith the tenant in poſſeſſion, if he requeſt it, 3, laden 
ur cannot be compelled to join; and though ge, but 
be landlord ſhould be a member of parlia- act compellcd 
nent, he muſt be joined, and cannot be fein. 
ompelled to waive his privilege. Salk. 256. 
Any perfon claiming title to the premiſſes Au perfor 
= queſtion, may, with leave of the court, ing title 
made a defendant with the tenant in poſ- N 
on; but the court never permits ſuch per- auith be te- 
ns to defend alone without the tenant.“ 2t. 


Henan. 


— 


I I cannot here om t taking notice of a moſt uncom- 
on endeavour to deprive a fellow ſubject of his right. 
Specially as the attempt was made by one of my profeſ- 
csc under colour of law, and the above act of parlia- 
: dent: A gentleman let one of the fraternity a ſett of 
ambers in the Temple for the remainder of an unex- 
Wired term, after the landlord found he could get neither 
ent nor poſſeſſion, having endeavoured to do it to no 
urpoſe, for upwards of a year after the expiration of 

the 


in the Court or King's Bench. 457 


vwill, on payment of coſts, and entering tO /ide on terms... 
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n ef, 
defendant, &c. 


and, &s; fall defare-to-apipear by himſel, , 


+ But great inconvenientes having happened 
by tenants refuſing to appear: to ſuch eject-· 
ments, or ſuffer their landlords: to take on 
them tha defence thereof; by at. 11 Goo, 2. 
c. 19. the c! t may fuffer the land lord to 
mako himfalf defendant, by joining with the 
temum, in caſe he ſhall appear but if tho te- 
nant:ſhal: refuſe to appear; judgment ſhall be 

Hinſſ the caſual ejectur for want there- 
of: But if the landlord of. any part of the 


ee 


aud conſent to enter into the like rule the 


the tenant, in cafe he had appeared, ugh: WM 


to have done, then the court ſhall perm: 
fuck landlord ſo to do, and order a' ſtay of 
execution upon ſuch judgment againſt the c- 
ſual ejector, until they ſhalb further order 
therm 
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the term, he ſerved his tenant with a declaration i 
ejectment, when the tenant by virtue of the above adt i 
parliament made one who was aw utter ſtrauger to b 
landlord, . who! never was in poſſeſſion of the chamber, 
and who never received any rent for them, enter iu 
the common rule, as the landlord, to defend his title U 
the premiſſes in _ and all this was declared to b: nn 
agreeable to the ſaid act of parliament, and the rules 0% 

this court. However upon a true repreſentation of iu 
whole matter to the court, it was pleaſed to order u 
attachment-agaibſt the tenant unleſs cauſe, and ſeemei 
to think the rules of the court in regard to this caſe wen 5 
defective, and that no perſon ought to be admitted 188 
defend his title, unleſs be made an affidavit that he hal 1 
ſome, I humbly hope my lord chief juſtice Mansfel en, 


will excuſe my preſumiog to uſe an expreſſion I had ie. 


| honour of hearing his lordſhip make upon a like oc: Bl 


_ 


* - 


in the Canet of King's Bench. 459 
And by the fame! ſtatute, à tenant, to Pay on - 
whom an declaration in ejectment ſhall be genes eee 
delivered, ſnalt forthwith: give notice thereof {vv in 
ta his landlorui under: penalty of forfeiting 
ark value of r * IE or n 
„Where drerfoncene: ſhall enter into Abe 
e confeſs leaſe, entry and ou; C ive 4 note of 
fiers for ſo much of the renements mentioned , 1 
dhe declaration, as are in the poſſeffon of ,,; 17 abe 
+ iP cl — or of his under · tenants, the dbole. 
Ntorney, of ſuch defendannſhall forthwith de- | 
I liver to the attorney of the plaintiff a note in - 
F Priing of the tenements ſo im the poſſeſſion : 
duch defendant, or of his under-tenants. | 
a Win.” F5 Can, 2. 

55 — av dhe triab the geen will not ap- — a= 
„ and: confeſs leaſe, entry and ouſter; the ST =: 
15 is to calb the defendanr, and his attor- e, 8 
jey, if he be within the rule, and then to /a/e, entry 
fall the plaintifÞ himſelf, and nonſuit him, and affe a 
d then upon the return of the paſtea, judg- * * * 
eat will be given againſt the caſual ejector; 
eo che maſter will tax coſts upon the rule 

confeſſing leaſe, entry and ouſter ; and 
WI theſe be demanded of the defendant, and 

95 paid, the court upon affidavit will grant 
dr nen n "PO 2 25 


nen 


OP _ = * 
= — = EI IP : 0 - 
OBE CELTS — 75 
— LG) „ enondm pre ag  E = Saf => 


8 


— 


i, 
{; 
+. 
40 
1. 
It 
j! 
ſ 


: 
B — 


1 Þ li 
x v4 


i Ang 

| L jon, vir. That endearcuring to wake that law, which 
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460. The Attozney's Pzaltice 

Where ſeveral And where there are ſeveral: defendants, | 

_ «&fendanty, and at the trial ſome of them will not ap- 

_ — pear, and confeſs leaſe, entry and ouſter, 

axd foe <vill, and they who do appear will not confeſs 

| | leaſe, entry and ouſter, for thoſe who do not 

appear, the plaintiff ſhall not be nonſuited, 

but they who do not appear ſhall be found 

not guilty, and the plaintiff ſhall proceed to 

trial againſt thoſe who appear, and may enter 

up judgment againſt the caſual ejector, and 

have execution thereonſ againſt the lands of 

thoſe who did not appear, notwithſtanding 

they were found not guilty upon the trial. 

How if the But where the defendant's not confeſſing 

rf conſeſing leaſe, entry and ouſter, is with reſpect to ſome 

& in reſpeł to variance, and the defendant on that account 

Lenne Un makes no defence, judgment ſhall not be en- 

tered againſt the caſual ejector, neither ſhall if 

_ _ the plaintiff have any coſts; and yet this caſe 

Is not provided for in the rule by conſent. i 

Hav 4 pro- Where a verdict ſhall be given for the de. 
dae where fendant, or the plaintiff ſnall be nonſuited 

| — BArog for any other: cauſe than for the defendant's 

merits, or wer- not confeſſing leaſe, entry and ouſter, the de. 
d:# for the de. fendant muſt proceed to tax his coſts on the 

fendant. poſtea, as in other actions, and ſue out a «- 

pias ad ſaligfaciendum againſt the plaintiff; 

and if upon ſhewing the ſaid writ under ſea nn 

to the leſſor of the plaintiff, and ſerving hin 

with a copy of the rule by conſent, to con- Ne 

feſs leaſe, entry and ouſter, the leſſor of the 

plaintiff does not pay the coſts, the court will 

grant an attachment againſt him. ; 

The leffor of Where there is a recovery in ejectment by Wl 

the plaintiff, verdict, an action may be brought to recover + 

or the plaint'fs the meſne profits from the time of the — oo 

i i ant's . 
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in the Court ok King's Bench. 461 

dant's entry laid in the declaration; and at may bring an 

the trial it is not neceſſary to prove any entry 4%in. for 7he 

of the defendant, becauſe the defendant doth * Fe. 

in the rule confeſs leaſe, entry and ouſter; and 

alſo an entry rr the plaintiff by the de- 
fendant is found by the verdict againſt him. 
And this action may be brought either by * 
the-plaintiff in the action, or by the leſſor ® 
of the plaintiff, and where the plaintiff brings 
it, he need only at the trial to produce his 
poſtea of his recovery; but where the leſſor 
brings it, he muſt prove his title over again 
ri it be inſiſted on by the other fide, or elſe N 
he will be nonſuited. | | | 
_— The plaintiff in ejectment is a meer nomi- Releaſe of 
l perſon, and truſtee for the leſſor; and if %%% 4 
bc releaſe the action, or if an action be 2 Ste. g. 
rooght for the mean profits, and he releaſe * 
r. he may be committed for a contempt. 
ak. 260. | 
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Ilf the demiſe be laid to be on a day after the D-m/ may 
ad of. the term of which the declaration 5% 4 4 
Wo ; 1 z A ict . after the term 
aint the caſual ejector is, it is well; as if for abi d. 
r: payment of rent at Michaelmas a declara- claration a- 
nas of the laft Trinity-term-on a demiſe in g4inf! cafeal 
ber following, be delivered before the ef- 94er 5 
in- day of Michaelmas term, if the tenant 
ess not appear, he can take no exception to 
ee proceedings, as not being a party; if he 
goes appear, he muſt enter into the common 
ule to confeſs leaſe, entry and ouſter, and 
1 750 thereby 


* 


— 


Or in the name of the leſſee, Gh it is equally the 


„ ; ion of the leſſor of the plaintiff, 2 Bur, Rep. 668. 
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462 — 
. ity undertakes to receive a new Koda: 
tion, which will then be of Mirbuelnas term, 
and conſequently Tubſequett” do we day of 
tte demiſe, 
How declara- Where the leſſor of the arif is an * 
tion ought to fant, the declaration ought to ſet forth a 
aufe, ts. leaſe by deed, and alſo rendering forme tent, 
* though it be but five ſhillings; otherwiſc the 
leaſe will be void; whereas chis leaſt ſo de- 
clared upon, and which muſt be confeffed by 
the defendant in his rule of leaſe, entry and 
_ - ouſter, is not void, but voidable; and altho 
this is really but a fictitious leaſe, and only to 
try the title, yet it muſt be a good leaſe in 
la z if it is not, the action will not lie bpon 
2 See 2 Len caſe 275 * 216. Mottern 
On demiſe of Kane emen be brought on the deniſe 
anion es of an infant, the court will ſtay the proceed- 
3 far ings till a ſufficient plaintiff be named, or 
d:fendant's ome perſon undertake on behalf of the in- 
coſts. fant to pay ſuch coſts as ſhall be adjudged to 
8 the defendant. Vide 1 Gtr. 6904. 2 Sr. 932. 
2 K 58. pl. 2 Barnard. R. B. 140. 
Proceedings were ſtayed till ihe 1effor of 
the plaintiff ſhould give fecurity for the coſts, 
his reſidence being in Frelund, although this 
ejectment was bought under the direction 
of the court of Chancery, and-407. fecutity 
"had rene Ben WE 2 Bur. Rep. 
1177. 
When ga: Where the houſe is empty, the lands un- 
* 
fealed on the tenanted, and the proceedings are in the old 
f N there way by ſealing a leaſe on the premiſſes; on 
_— » 7 the motion for judgment there muſt be an 
kt prced: afgdavit of the —— the leaſe, and the or 
ing. "of 


in the Cautt of King's Bench. | 


_ affidavit, and alſo in what manner the defen- 


463 


port of it ought to be ſhortly ſet forth in the 


dant got the poſſeſſion given to and taken 


from the leſſee, (who is always made plaintiff), 
how the declaration was delivered to the de 


fendant, that the court may judge of the te- 


gularity of the proceedings. 


A motion was made for judgment in eject- 


ment upon a leaſe ſealed on the land, and de- 
nied; for per cur, you muſt try it. Comb. 1 3. 
Where half a year's rent ſhall be in ar- 


rear, the landlord having a right to re- enter 


for non-payment, may ſerve a declaration in 
ejectment without a formal demand or re- 


By ſtat. 4 
Geo, 2. decis- 
ration may be + 


fixed on the 
door of the 


entry, or affix ſuch declaration on the door of B, &c. 


any demiſed meſuage, or notorious part of 


the land, which ſhall be deemed a legal ſer- 
vice; and on proof that half a year's rent 


was due before the declaration was ſerved, 
and no ſufficient diſtreſs on the premiſſes 
countervailing the arrears of the rent then due, 
the leſſor ſhall recover. Stat. 4 Geo. 2. c. 28. 


But in moving for judgment in this caſe Of purpore of 
there muſt be an affidavit, that there was half d, on 
a year's rent in arrear before declaration ſer- 2% fer 


to re-enter, that no ſufficient diſtreſs was to be 
found on the premiſſes countervailing the ar- 
rears of rent then due, that the premiſſes 


were untenanted, or that the defendant could 


not be legally ſerved with the declaration, (as 
the caſe is) and that a copy of the declarari 
was affixed on the moſt notorious, and what 
part of the premiſſes, or the court will not 
give a rule for judgment. | 


I If 


udgment. 


ved, that the leſſor of the plaintiff had a right” 
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464 © The Attomey's'Prattice ' © 

On payment of If the tenant (in this caſe) before trial will 
rent and cos either tender to the plaintiff, or bring into 
before _ court, the rent in arrear, together with coſts, 
cb. all further proceedings ſhall ceaſe. Stat 

| 4% NTT ĩ ᷣ (Ä 

In theſe caſes In theſe caſes the like time is allowed, for 
2 8 the late tenant or other perſons claiming title 
ae Cs 4 to the premiſſes, to appear, as is allowed for 
zant in poſſeſ- the appearance of tenants in poſſeſſion. 


Method of get- Landlords being. often great ſufferers by 


"= e tenants running away in arrear, and refuſing 
dune vun a to deliver up poſſeſſion, whereby the land- 
avay a year: lords have been put to the expence of recover · 
rent in arrear, ing poſſeſſion by ejectment; by ſtat. 1 1 Geo. 2. 
and leaves the c. 19. If any tenant holding at a rack rent, 
1 or where rent reſerved ſhall be three fourths 
Stat. 11 of the yearly value, who ſhall be in arrear 
Geo. 2. for one year's rent, ſhall deſert the premiſſes, 
and leave the ſame, fo as no ſufficient diſtreſs 
can be had, two juſtices of the peace, (ha- 
ving no intereſt in the premiſſes) at the re- 
g of the landlord, may go and view the 
ſame, and affix on the moſt notorious part 
(at diſtance of fourteen days at leaſt) they will 
return to take a ſecond view thereof; and if 
on ſuch ſecond view the tenant, or ſome per- 
fon on his behalf, ſhall not pay the rent in 
arrear, and there ſhall be no ſufficient diſtreſs, 
the juſtices may put the landlord into poſſeſ- 
fion, and the leaſe thereof to ſuch tenant as 
to any demiſe ſhall be void. 
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of the premiſſes, notice in writing, what day 


wp he, wy nd ol 4. as OI 


ET SO ung; * = —— 
e ES Ne A I OA IE . r A 1 +. So Po. ** = _ 
os Oy fl D's. RT To a * RY 8 WES . } WY PEE” RX PETR, 8 E ere oy ets es js 
* 3 8 FE £ * - £ A p BY +; 
, Sine * 2 N — . . 
N c * 
= Ae 7 * 3 £ \ 


wa terns EAT 
n 


. 5 * g 
RR 


p ? TS. 
r * 2 A 
. 25 7 1 $8 op. oy 2856S a> tx k * 8 n - 
1 - © a * vg 1 n 3 ; PRAC n 
. {> * . * I 3 * s r Ha N t þ 4 Can 2 p 
WO YI x Sat... * Y i 2 Se Fg”, 44 EI 7 2 Ne n 7 ae 8 . * N 
7 1 8 —. oy Rs Ps. eral n . 1 SN 4 
2 N . „„ „ „ ONT — A 
% _ Ba * r SIE" 


* 
* Ls Ls 
P , 18 8 x N 
„% fr IAT ES 
» 2 * 
o 


WW " 
v 5 * — 9 oy — 1 1 
4 1 ; FR , TONS TH 1 3 * ? 
r %. 2 . | : 
ey ius record in ent, 
wy 3h 
TY ee e e CL a oY „ — 
" n „ '$ : 3 5 n 
#4 - + 8 


of the um ef St. Michael in the 8th year 

of ibe reign of aur au lord George 
' tbe third," by the grace of God, of Great 
Britain, France and Ireland king, defender 
of the'faith, cc. and in the year of our 
Middleſex, D E it remembered, that on Mon- 
to it. DD day next after three weeks from 
the day of St. Michad in chis ſame term be- 


fore our lord the king at Weftminfer, Peter 
Noble comes b . | 


y Beckwith his attor- 
ney, and now brings here into the court of 
our faid lord the king his certain bill againſt 


king before the king himſelf, of a plea of 
treſpaſs and ejectment of farm; and there 
are pledges of profecuting, to wit, Jabn Doe 
and Richard Roe; which. ſaid bill follows in 
cheſe words: Middleſex, to wit, Peter Noble 
2 o William Y 
the cuſtody of the marſhal of the Marſal 
of our lord the king before the king — 
delf, for that, to wit, that whereas Nobert 
Williamſon, gontleman, on the twenty-firſt 
day of January in the ſeventh year of the 
reign. of our ſovereign lord George the third, 
now king af Great Britain, c. at the pa 
riſh of St. James Clerkenwell in the county af 
Middleſex, had demiſed, granted, and to 
farm let to the ſaid Peter Noble twenty me- 
FA. "T8. ſuages 


William Thompſon, being in the cuſtody of 
che marſhal of the Marſbalſea of our lord the 


den, being in 
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Not guilty. 


brings, ſuit, Sc. 


-* The Attozney's Praltice ' | 
ſuages with the appurtenances, ſituate, ly- 
ing and being in the pariſh: of St. James 


Clerkenwell in the ſaid county of Middleſex ; 


to have and to hold the ſaid meſuages with 
the appurtenances-to the ſaid Peter and his 
aſſigns, from the twenty · fifth day of Decem- 


zer then laſt paſt unto the full end and term 


of five years from thence next enſuing, and 


fully to be complete and ended; by virtue 


of which demiſe the ſaid Peter entered into 
the ſaid meſuages, with the appurtenances, 
and was poſſeſſed thereof until che ſaid Wil. 
liam afterwards, to wit, on the ſaid twenty- 
firſt day of January in the ſeventh year afore- 
ſaid, with force and arms, Sc. entered on 
the meſuages aforeſaid, with the appurte- 
-nances, in and upon the poſſeſſion of the ſaid 
Peter, and ejected, drove out and amoved 
the ſaid Peter from his ſaid farm, his ſaid 
term not being yet expired, and thereupon 
kept out and ſtill keeps out from his ſaid 
poſſeſſion the ſaid Peter ſo ejected, drove out 
and amoved, and then and there did other 
injuries to the ſaid Peter, againſt the peace of 
the preſent king, and to the damage of the 
ſaid Peter of ten pounds; and therefore he 
And the ſaid William, by Themas Smith 
his attorney, comes and defends the force, 
injury and damages, and whatever elſe he 
ought to defend, when and where the court 
will take the fame into conſideration; and 
faith, that he is in nothing guilty of the treſ- 
paſs and ejectment aforeſaid, as the ſaid Peter 
above complains againſt him; and of this be 
puts himſelf upon his country; and 3 ſaid 
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Peter like wiſe: Therefore let a jury there- Venice. 
upon come before our lord the king at Veſt. 

minſter, on Tueſday next after fifteen days of 

St. Martin; and who are in no wiſe of kin 
either to the ſaid Peter or to the ſaid Wil. 

liam, to take cognizance upon their oats 
of the whole truth of the premiſſes, becauſe 

as well the ſaid: Willen as the faid Peter 

have put themſelves upon that jury. The 

ſame day is given to the parties aforeſaid at 


the ſame place. 


Pleas Before our lord the king at Weſtminſter, 
of the term of St. Michael in the 81h year - 
of the reign of our ſovereign lord George 
_ the third, by the grace of God, of Great 
Britain, France and Ireland king, defender 
of the faith, &c. and in the year of our 
a lord 1768. 1323 S . es © HOY. 


Middleſes, FT ON 


1 


HE jury between Peter Noble, Iurata. 

10 wit. I plaintiff, by his attorney, and 5 
William Thompſen, defendant, of a plea of 
treſpaſs and ejectment of farm, is reſpited be- 
fore our lord the king at Weſtminſter until 
Tueſday next after the octave of St. Hilary, 
unleſs the king's right truſty and well-be- 
loved William. lord Mansfield: his majeſty's 
chief juſtice aſſigned to hold pleas before the 
king himſelf, ſhall firſt come on Wedneſday 
the twenty-ninth day of November, at Weft- 
minſter-Hall in the county of Middleſex afore- 
ſaid, according to the form of the ſtatute in 
ſuch caſe made and provided, for default of 
the jurors, becauſe none of them did appear; 
therefore let the ſheriff have the bodies of 
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468 The Attozney's Pyattlre | 
the (aid jurors to make the ſaid jury between 

the mr aforeſaid, of the plea aforeſaid ac · 
cordingly. The fame day is given to the 
e eee 

Proceeding in As many prefer the method of proteeding 
bee, by ofigical in thi attion, on account of the 
e difficulty and expence the defendant may be 
at in obtaining and proceeding on a writ of 

error in parliament to reverſe the judgment; 

I ſhall give ſome few precedents in that way. 

The rule by conſent is the ſame, onl 

leave out theſe werds, and file rommon bai 

and infteat! of the wurd bu ay erm. 
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que in eje- Berks, CImon Winch, late of Bray in the 
ment by origi-. to uit. county aforeſaid, gent. was attached 
a to anfwer Thomas Barker, gent, of a plea, 
Salle. 774, Wherefore with force and arins, into fix me- 
ſuages, ſix corrages, fixty acres of land, fixty 
icres of theadow, three hundred acres of pa- 
bre, and forty acres of wood, with che ap- 
purtenances, in the Pariſh' of Bray in the ſaid (i 
county of Berks, which Willa Yieldall and 
Rebecca his wife Had demiſed to the ſaid T5o- 
mas for a term which is not yet expired, and 
into ſix other meſuages, ſix other cottages, 
ſixty other aeres of land, ſixty other acres of 
meadow, and three hundred other' acres of 
paſture, and forty other acres of wood, with 
the appurtenances, in the ſaid pariſh of Bray, 
which Jobn Lidgold the younger had demiſed 
to the ſaid Thomas for a term which 'is not 
e e 8 "yet 
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in the Court ak King's Bench. 469 
vet expired, he entered; and ejected him the 
ſaid Thomes Barter from his ſaid farms, and 
did other injuries to him, to the great da- 
mage of the ſaid Thomas, and againſt the 
peace of the preſent king, Sc. and where- 
upon the ſaid Thomas Barker, by —_ 5 
535 his attorney, complains, that Fir demiſi. 
whereas the ſaid William Yieldall and Rebecca 
his wife, on the firſt day of April in the 
third year of the reign of our ſovereign 
lord George the third, now King of Great 
Britain, &c. at the ſaid pariſh of Bray, had 
granted to the ſaid Thomas the ſaid ſix me- - 
ſuages, ſix cottages, ſixty acres of land, ſixty 
acres of meadow, three hundred acres of pa- 
ſture, and forty acres of wood, with the ap- 
purtenances; to have and enjoy the ſaid te- 
nements, with the appurtenances, to the ſaid 
Thomas Barker and his aſſigns, from the 
twenty · fifth day of Marc then laſt paſt, un- 
to the full end and term of five years thence ? 
next enſuing fully to be complete and ended; 
by virtue of which ſaid demiſe, the ſaid Tho- 
mas Barker entered into the ſaid laſt men- 
. tioned tenements, with the appurtenances, 
and. was _—_— 13 : And alſo, that 
- whereas t id John Lidgold, on the ſaid 5,.,,7 4mif. 
firſt day of April in the eighth year afore- 2 2 
ſaid, at the ſaid pariſh of Bray, had demiſed | 
to the ſaid Thomas Barker the ſaid ſix other 
| meſuages, ſix other cottages, ſixty other acres 
of land, ſixty other acres of nieadow, three 
hundred other: acres of ' paſture, and forty 
ether acres of wood, with the appurtenances ; 
to have and enjoy thoſe tenements, with the 
appurtenances, to the ſaid Thomas and his 
= i aſſigns, 
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ve 
Net guilty. 


and - againſt the 


aſſigns, from the ſaid twenty · fifth day of 
March then laſt paſt, unto the full end and 


term of five years from thence next enſuing 


and fully to be complete and ended; by vir- 


tue of which demiſe the ſaid Thomas entered 
into the ſaid laſt mentioned tenements, with 
the appurtenances, and was thereof poſſeſſed, 
and being ſo thereof poſſeſſed, and alſo be- 


ing poſſeſſed of the ſeveral tenements afore- 
ſaid, with the appurtenances as aforeſaid, 
the ſaid Simon Winch afterwards, to wit, on 


the ſaid firſt day of April in the third year 
aforeſaid, with force and arms, &c. entered 
into the ſaid tenements, with the appurte- 
nances, which the ſaid William and Rebecca 
his wife had in form aforeſaid demiſed to the 
ſaid Thomas Barker for the ſaid term firſt 
above mentioned, which is not yet expired ; 
and into the ſaid tenements, with the ap- 
purtenances, which the ſaid Fobn Lidgold had 
in form aforeſaid demiſed to the ſaid Thomas 
| Barker for the ſaid term laſt above mentioned, 
which is not yet expired, and ejected him the 
ſaid Thomas Barker in form aforeſaid,” and 
other injuries, &c: to the great damage, Cc. 
peace, Sc. Wherevpon he 
ſays that he is injured, and has damage to 


| the value of one hundred pounds; and there- 


fore he brings ſuit, Gch. 
And the ſaid Simon Winch, by 

days attorney, comes and defends the 
force and injury; when, &c. and ſays, that 
he is in nothing guilty of the treſpaſs and 
ejectment aforeſaid, as the ſaid Thomas above 
' complains againſt him; and of this he puts 
| himſelf upon the country; and the ſaid 7ho- 
ig mas 


* 


in the:Court of King's: Bench. 


masilikewiſe, Ce. It is therefore commanded.J/ue, 
to the ſheriff, that he cauſe to come before Venire a- 


— 


out lord the king on the morrow of the aſ- 
cenſion of our Lord, whereſoever, c. twelve, 


Sc. by whom, Cc. and who neither, Cc. 
to recognize, c. becauſe as well, Sc. The 
ſuame day is given to the parties aforclaid, Ic. 


— 


Hilary term in tbe eighth year of the reign of 


king George tbe third. 


they entered into the moiety of the manor 
of Bretherton, otherwiſe Brotherton, with the 
appurtenances, and into thirty meſuages, ten 
cottages, four hundred acres of land, two 
hundred acres of meadow, and three hun- 
dred acres of paſture, with the appurtenances 
in Bret bertan, other wiſe Brotberton, and Much 
Hoole in the county of Lancaſter aforeſaid, 


which James duke of Athol demiſed to the 


ſaid Thomas Neale for a term of years which 
is not yet expired; and alſo into the moiety 
of another manor of Bretherion, otherwiſe 
Brotberton, with the appurtenances, and into 
other thirty meſuages, ten cottages, four hun- 
dred acres of land, two hundred acres of 
meadow, and three hundred acres of paſture, 
with the appurtenances in Bretberton, other- 
wiſe Brot herton, and Much Hagle in the county 
of Lancaſter aforeſaid, which the ſaid James 
duke of -4thol alſo demiſed to the ſaid Thomas 
for a term of years which is not yet expired, 
and ejected him from his ſaid ſeveral farms, 

ts;  Hh4 and 


Lancaſter. SfObn Wilding, Thomas Harriſon, —— in 
. Se. were attached to anſwer / by 
. original on 4 
Thomas Neale, wherefore with force and arms ul amif. 


% 
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The Attozney's Mace 
and other wrongs to him did, to the great 
datniage of the ſaid Thomas Neule, and againſt 
the peace of our ſovereign lord the king, 
Ani whereupoit the ſaid Thomas by Jam How- 
ard his attorney complains, that whereas the 
ſaid duke on the twentieth day of March in 


the yth year of the reign: of the preſent 


king, at Preſton in the county aforeſaid had 
demiſed to the ſaid Thomas Neale the ſaid 
moiety and tenements aforeſaid firſt above- 


mentioned, with the appurtenances; to have 


and to hold the ſame moiety«and tenements, 
with the appurtenances, to the ſaid Thomas 


Neu and his affigns, from the tenth day of 


tue ſame March to the full end and term of 
twelve years from thence next enſuing, and 
fully to be complete and ended; by virtue 
6f which demiſe the ſaid Thomas Neale en- 


tered into the ſame moiety and tenements, 


with the appurtenances, and was poſſeſſed 
thereof; and the ſaid Thomes Naule being ſo 
poſſeſſed thereof, the ſaid John Milding, Tho- 


na, Harriſon, Ec: afterwards, that is to ſay, 


6h the ſaid twentieth day of Marrb in the 
ſaid 6th year, with force and arms entered 
into the ſaid moiety and tenement firſt above · 


mentioned, with the appurtenances, which 
the ſaid. duke demiſed to the ſaid Tem 


— 


Neate in manner aforeſaid, for the term of 


years aforeſaid, which is hot yet expired, and 
ejected the ſaid Thomas Neale gut of his ſaidd 


farm firſt above mentioned, and other wrongs 


to him did, to the great damage of the ſaid 


Thomas Neale, and againſt the pthee of bor 


ſovereign lord the king; and alſo that where · 


as the ſaid duke on the tenth day of October 
f . in 
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in the Court ot King's Bench. 473 
in the eighth year of the reign of his 8 
ſaid: majeſty, at Praſton aforeſaid, had de- 
miſed to the ſaid: Thomas Neale the molety 

with the appurtenances; to have and to hold 

the ſame moĩety and tenements, with the ap- 

purtenances, to the. ſaid 8 Thomas Neale and 

his aſſigns, from the twenty-ninth day of Sep- 

tember then laſt paſt to the full end and term 

of ſeven years from thence next enſuing, and 

fully to be complete and ended; by virtue 

of which ſaid laſt demiſe the ſaid Thomas 8 
Neale entered into the ſame moiety and tene- 8 # 
ments, with the appurtenances, and was poſ- | 
ſeſſed thereof: And the ſaid Thomas Neale 
being ſo poſſeſſed thereof, the ſaid Fobn Mild 
ing, Thomas Harriſon, Sc. afterwards, that 
is to ſay, on the ſaid tenth day of OfZober in 

the ſaid eighth year, with force and arms 

entered into the ſaid moiety and tenements 
laſt abovementioned, with the appurtenances, 

vhich the ſaid dyke demiſed to the ſaid Tho- 

= mas Neale in manner aforeſaid for the term 

* of years aforeſaid, which is not yet expired, 

and ejected the ſaid Thomas Neale out of his: 

ſaid laſt mentioned farm, and other wrongs, 

Se. to the great damage, Cc. and. againſt 

the peace, t. Whertupon the ſaid Thomas 

Ao _ —— and hath damage to 

bang du dn, G6. 

And the aforeſaid Jobn Wilding, Thomas Plea. 

Harriſon, Sc. by Robert Atkinſon their attor- | | 

| ney, come and defend the force and injury, 

when, Sc. and ſay, that they are in ho wiſe 

gvilty ofthe rreſpaſſes and ejeftments aber. 

Pann X Wy Nn on L VS, & canhob A 7 aid 


mo 


jet ment on 


a double de- 


miſe, the laft 


for tithes. 


The Attoznep's Pyattice = 
ſaid, as the ſaid 'Thomas NMaale above com- 
plains againſt them; and of this they put 
themſelves upon the country; and the ſaid 


Thomas Neale likewiſe : Therefore it is com- 


manded to the ſheriff; that he cauſe to come 
before the lord the king on the octave of the 
purification of the Bleſſed Mary whereſoever, 
Sc. twelve, Sc. by whom, Cc. and who 


neither, Sc. to recognize,” c. becauſe as 


Fer 5 


well, Se. * 


2 


to wit. cuſtody of the marſnhal of the 
Marſbalſea of our lord the king before the 
hing himſelf, for this, to wit, That whereas 
J. P. gent. on the twenty - third day of Ja- 
nuary in the firſt year, Sc. at V. in the 
county aforeſaid had demiſed, granted, and 
to farm let to the ſaid A. B. twenty acres of 
land, fifty acres of meadow, and fifty acres 


of paſture, with the appurtenances, in the 


pariſh of *. aforeſaid ; to have and to hold 
the ſaid tenements, with the appurtenances, 
to the ſaid A. B. and his aſſigns, from the 


' twenty-fifth day of December then laſt * 
for and during the term of five years from 
thence next enſuing, and fully to be complete 


and ended; and alſo whereas J. P. eſq; father 
of the aforeſaid J. P. on the ſame'twenty- 
third day of January in the firſt year aforeſaid, 


at W. aforeſaid, by“ his indenture ſealed 


with 


— N 
— 


— 9 * 


} Is + EB 


FEjectment in C. B. for lands 15 Sault upon the 


demiſe of the corporation of Bury; after verdict pro 2 


motion in arreſt of judgment, that it does not appear 1 
" : eng 


Dorſet, I B. complains of C. P. being in the 


YO ONS TIA In 
8 e 


8 
—— „ —— — 


> © 
FVV 


LPR 
OF TON 


oo 


TY de 
dr TE 


PEER erg N 
PPP — 
, Nb r. YN RT OAT 1m ˙ mmm 
r PIN 4 8999 8 3 4 5 
3 „ 8 * 


FFF OE ea SOR 


in the Court ot King's Bench. 475 
with his ſeal,” and to the court of our ſaid Profert of the 
lord the king now here ſnewn, bearing date /-a/c. ; 
the ſame day and year, had demiſed and 1 
granted to the ſaid A. B. all the tithes of jc. =: 
grain, corn, hay, lambs, Cc. growing, Prieſt as 
coming, renewing and happening in two Wood, Cro. 
cloſes within the pariſh of V. aforeſaid, cal - Car. 301. 
led G. containing by eſtimation forty-thre: 
acres; to have and to hold the ſaid tithes, 
with the appurtenances, to the ſaid A. B. and 
his aſſigns, from the ſaid twenty- fifth day of 
December then laſt paſt, for and during the 
term of five years from thence next en- 
ſuing fully to be complete and ended; by 
virtue of which ſaid ſeveral demiſes the ſaid 
A. B. afterwards, to wit, on the ſaid twen- 
tieth day of January in the firſt year afore- 
ſaid, entered into the ſaid tenements and 
tithes, and was poſſeſſed thereof, until the 
ſaid C. D. afterwards, to wit, on the twenty- 
ninth day of January in the firſt year afore- 
ſaid, at V. aforeſaid, with force and arms 
entered into the ſaid tenements and tithes of 
the ſaid A. B. and ejected, c. [as before.] 


And 
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the record that the leaſe was by deed. The prothono- 
taries certified, that the practice was, . notwithſtanding 
the common rule of confeſſing leaſe, entry. and ouſter, 
in ejectment for things incorporeal, as tithes, or up 
demiſes of corporations, to lay the demiſe by deed. 
But held, that it was aided by the verdict. Judic. 
| $10 Q. affirmed in B. R. Et per Holt ch. juſt. the caſe 
of Sæuaaling v. Peers, Cro, Fac. 613. is not law at this 
day. Trin. 8& V. 3. B. R. Partridge v. Ball. 
1 R. Raym, 136. Carth. 390. . =” ws 
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Fee n And the ſaid D. by R. R. his attorney 
gelt ment by comes and defends the force: and injury 
n when, &c. and ſays nothi bar or pre- 
, 4, Cluſion of the action of the ſaid P. but made 


ns hing jn 
nil Sit. default, by which the ſaid F. remains unde- 


ſended upon chat occaſion, againſt the ſaid 


Di. for which it is confidered, that the ſaid 
P. recover againſt the ſaid D. his term yet to 
| come of and in the ſaid tenements, with the 
Remittit appurtenances; and upon this the ſaid P. 
Adama. freely here in court remits to the ſaid D. all 
ſuch damages, coſts and charges, as he the 
ſaid P. has ſuſtained by-occaſion of the pre- 
miſſes, [or as can be adjudged to him in this 
| behalf. ] Therefore the ſaid D. is free from 
- theſe damages, coſts and charges, c. and 
upon this the ſaid P. prays the writ of our 
lord the king to be directed to the ſheriff of 
the county aforeſaid, to cauſe him to have 
poſſeſſion of his faid term yet to come of 
and in the ſaid tenements, with the appurte- 
En _— 3 and it is granted to him, returnablt, 
4. ö Sp N ; , { 
Judgment bly And the faid D. by R. R. his attorney, 


non informa- comes and defends the force and injury, 


tus in d, hen, Sc. and upon this the ſaid P. prays 


.. that the ſaid D. may anſwer his ſaid declara- 
tion, upon which the ſaid attorney of the 

ſaid D. ſuys, that he is not informed by the 

ſaicd D. of any anſwer do be given for the 

ſaid D. to the ſaid P. in the faid plaint, and 

he ſays not any thing elſe thereupon in bar 

or precluſion of che faid action of the ſaid 

P. by which the ſaid P. remains undefended, 

pon that 6ceafign; againſt the Taid D. for 

"Which it is conſidered, that the ſaid P. re 
| 4 | SE 
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in the Court of Ring 's Bench. 457 


cover againſt the ſalck D. che poſſeſſon of his 

fach term yet do che of an 1 7 

m with the appurtenances, ' is 

— by <rcaien ef the ſaid treſpaſs and 
— but becauſe it is known what 
damages the ſaid P. has ſuſtained by occafion 
of the ſaid treſpaſz und ceftinient; it is on- Inguiry of da- 
manded to the ſheriff, that by the och of , <nvar- 

22 

he dili [ the ſa 

A , as well by oecafion of the 

ſaid treſpaſs and ejectment, us for his colts 

ine cones by Nth ber zu, fit in this be- | 
half expended; ; and'that the inquifition which b 
Ge. the ſheriff d make appear YE INE - 

the king from che day 

whereſoever, Ge. under” his: ſeal, We. and 

the ſeals, Se: de fatne day is given to the 

ſaid P. Ge. this the ſuid P. prays 

the writ ef dur lara che king, to be directed 

to the ſheriff of dhe county aforefaid, do 

eauſe him to have poſſeſſon of his Taid term 

8 dein the "fad tenements, 

Wi appurtenances; A it f is granted to 

him; returnable, We. PE DFE: 158 


GEORGE the third, &c. * as ſhe- Writ of pof- 
riff of S. grieving : eee , late - 
our court” before us at Weſtminſter, dy bill, | 
without our writ, "and by the- judgment of TOR 
the ſame court, recovered again J. V. his 
term yet to come of and in ont meſuage, 
one garden, &c. with the apporeenances, li- 
tuate, lying and being in P. in your county. 
which . M. on the firſt day of Oktober in 
che — ee our gy demiſed to the 
ſaid 
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Where * 
death of the 
plainti Fin 
ecjeftment ſpall 
wot prevent 
Judgment. 


4d 7 for a term Tg not yet, bee. | 
to wit, from the twenty-eighth day of 


tember then laſt paſt, to the full end and term 
of five years thence next enſuing, and fully 
to be complete and ended; by virtue of 
_ which demiſe the-ſame 7. entered upon the 
ſame tenements with the appurtenances, and 
was theregf poſſeſſed, until che ſaid J. after- 
Wards, to wit, on the ſame firſt day of O#e- 

in the eighth year aforeſaid, with force 
and arms entered into the ſaid tenements, 
with the appurtenances, and him the ſaid 7. 
from his farm aforeſaid, the ſaid term then 
and there; not being expired, ejected. drove 
out and removed, and him the ſaid T. hath 
with held from his poſſeſſion thereof, and ſtill 
doth with- hold. whereof the ſaid J. is con- 
victed, as appears to us vpon record: There 
fore we command you, that without delay 
you cauſe. the. ſaid F. to have his poſſeſſion of 
his term aforeſaid yet to come of and in the 
tenements aforeſaid, with the a purtenances; 
and in what manner you ſhall haye executed 
this our writ, make appear to us at Me eſtminſter 


on, Sc. And have there then this writ. 


Witneſs, &c. 

Motion in-arreſt of 1 on a a" 
chal verdict in ejectment, for. that the plain- 
tiff was dead, denied per cur. For that be- 
tween the leſſor of the plaintiff and the de- 
fendant there was another cauſe tried at the 


ſame aſſiſes, and the verdict was not drawn 


up, but by agreement was to enſue the deter 
mination of this verdict, and the title to go 


accordingly. Tis ſubmiſſion was an implicit 
| agree 
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in the Court ot Ming 's Bench. 479 


agreement not to tale advantage of ſuch oc- 
ej , vhom we know to be no way 
concerned in intereſt, and often dut an ima- 

ginary perſon. It was alſo ſaid to have jadg- 
ment, that there lived-in the county, where 
the lands are, a; man of the ſame name with —-/ 
him that was made plaintiff. Cur: This is 
ſufficientz and was there any of that name in 
rerum natura, we would intend he was the 

plaintiff. 1 Mod. 252. 2 

After recaveryi in ejectment, the leſſor 2 
brought an action fot the meſne profits; the 977 1 
leſſee releaſed the action; the court ſer alide 27, f. 599t'# 
the releaſe, ſaying the leſſee is in the nature 4 canzer re- 
of an officer of the court, and. within the {aſe 
power and controul of the court. Skin. 247. 
The court takes notice judicially, that the Aud liable to 
leſſor of the plaintiff is the perſon intereſted, * _—_ if 
and therefore they puniſh the plaintiff if he _— 
releaſes the action, or releaſes the damages, 

i Med. 252. WAP | 9 $45 [24 (48 34Eþ 06 » 


; 
: 1 


- Eje&ment upon the demiſe of the duke Y/ 4/endaxt's 
of Richmond; verdict and coſts pro def. the ENS Le 
phil not being to be found, and the duke % f che - 
being a perſon privileged by parliament, and plainrif vas 

at this time an ambaſſador beyond ſea, ſo 4 peer, and 
that no coſts could be had againſt him; the ©9924 4: 
court ruled, that the dukeꝰ's agents VMrenbam 
and T://on, who gave the name of the plain- 

tiff to Hill the duke's attorney, ſhould pay 
the coſts, or produce a plaintiff able to pay 
them, and committed them till they did ſo. 

2 Lev. 66. 25 5 tvs | i 44753 
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Proceedings in - Levine: moxed that a foie: in ene; in 
gamen, this court micht be ſtayed ill eoſts upon a 
Paged till. ofs nonſuit in C. B. upon che fame cicle were 
88 paid; the court advifed upon it, and after- 
title were paid wards this term the: chief Juſtice ſaid it was 
Salk. 255. propoſed to all the Juſkices at Serjeants Inn ; 
Vide Andr. and'they thought it reaſonable, as well where 
on 12855 the ſuk was in another us in the fare court, 

95  ” ang ebst all ene ecurte would-be conform- 
| I tus matter. thay <- 10064 Ne 

r 2 n 2 
Leſſor of the * In ejetment, verdi ern gur, and before | 
Naintiff, 0 ment entered, the leſſor, Who hag bot 
neat fir , an eftate for life, dies; metion to ſtay judg- 
dies Aber der. ment, becauſe the leflce's title was defer 
dict, and be- ned. Hole: We can neither ſtay judgm 
fore judgment. or execution, the plaintiff” muſt — bi 

eoſts and damages, for the declaration was 

© rol, mic there was a term —— cjectment, Wn 

t ere is nothing in ch leading wWwhereb'ß 

we ean take notice of the 5 — — 1 

- . . Twiſden: You ſhould have wr the leſ⸗ 

____ for's eite on ee back of che poles. mw 

mus Haſ. 23 Cur. 2. 

ger in gen-. The term in ejecment being -near- mp 

2 9 ring, it was amended, wirheut any oonſent, 

from five years to ten years. Tin. 216.2. 

ee. os B. R. Oates v. Shepherd. 2 Strange 1272. 

A term expired enlarged without conſent, 

on ſeveral precedents being produced. Cartl. 

| 3. Sed v e alk. 257. 6 Moll. 130. Cartb. 
402. contra. e nrg 

Of gig Serjeant Wilmot . reſtitution FP 
o/ide judgment poſſeſſion, the plaintiff obtained judgment in 
in gjeament ejectment by default; for a man perſonating 


obtained frau- 

heh, ww another made affidavit of notice, and 1 
man perſona- 8 the 
ting another. 3 
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in the Court or 
the tenant was turned out of poſſeſſion by 
execution. Hale: If it appears to be a 
practice, you ſhall have reſtitution. Twiſden: 

10 Winn's caſe, and in other caſes, the court 
ordered the party to bring him chat made 
the affidavit, and then made ſuch a rule 
as the caſe required. Anonymus, Paſeh. 23 
Ejectment, leſſee for three years makes a Declararion eñ 


* 


leaſe for five years to A. who brings this ac- © 4 ny 
tion, and this is ſpecially found. Hale: The 25 hr. 444 
plaintiff cannot maintain his ejectment, for 57 an interef 
there is no ſuch leaſe as he declares upon ; for tbret years. 
the leſſor having but an intereſt for three 
years, cannot make a leaſe for five years; 

and if the leſſee recover, he muſt recover a 

term for five years, or nothing, for judgment 

for a leſs term will not be warranted by the 
declaration. Jones and Drinkwater, Trin. 27 
GG Nr ee 

Frial at bar in ejectment, Mich. 8 W. 3. Amendnte, i 
1696. Verdict pro. quer. The declaration was 2% l. 
of Trinity term before, the demiſe was laid Andr. 208. 
on roth April 1695. inſtead of 1696. Ha- 

bend. from 2 8th March then laſt paſt; motion 

to amend by ſtriking out ſeptimo and inſerting 

ſexto, denied. Aliter in caſe of a judgment 

by confeſſion. Paſch. ꝙ V. 3. B. R. Puleſton 

v. Warburton, Carth. 401. Par v. Cawley, 

1 Med. 250, 252, WY eee TH 03 PORT Tip 
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Writ of an is a wit $9 a re- 
medy at the common law, founded 
"pon the fallibilit of mankind. 

Miri of error Where a judgment is given in the Common 
2 1 Pra, - in any inferior court of record, the 
rier courts, re: himſelf grie ved thereby, and 
eurnable inthe that the judgment is againſt law, or upon ir- 
_ of King's regular proceſs, may have a writ of error iſ- 
* ſuing out of Chancery, returnable Ter- court. 
No brit of No fine, common recovery or Jud gment, 
error to be perſonal action, (ball be re- 


real or 
Hon, — eee ee eee eee 


judgment, Ke. brought and proſecuted with effect within 20- 


| years. Stat. 10 11 N. z. c. 14. 

bart | rang Bail cannot bring error of the principal 

— judgment, nor can the principal and the bail 
join in error. 1 Lev. 137. Cro. Car. 561, 

ö 575. 3 Dany. Abr. 91. p. 14. 

Where audita Judgment againſt 4 and B. ſci. f agaioſ 

querela, and C. as adminiſtrator of A. the ſurviving debtor, 

not error, lies. and judgment thereon; if B. was the ſurvi- 


ving debtor, and not A. C. the adminiſtrator 


muſt bring an audita 3 v a vrit of error 
wil not lie in this caſe. Tyin. g W. & M. 
B. R. Lampion v. Collingwood, Carth. 282. 


On judgmenn On a judgment againſt two in C. B. one 


again two, alone brought a writ of error, but on demur- 


28 rer it was quaſhed, becauſe both ought to 


”r. join 3 und if one refuſes, he ſhould be ſum- 


moned and ſevered, for otherwiſe every de- 
fendant 


judgment is given, 


FRE 


EE a 
22 : DU pe es PPP ER EE OR L 
C * * MF 2 „ on FEI Se EM 8 


$4 
5 
7 
1 
7 
= 
= — 
We.” 
- 7 
? 
bn 
-M 
& 
bY 
ö 
: 
: 
5 
4 > 
} 
q : 
{ 1 
LY £ 
* 
- 43 
7 
55 „ 
3 
8 ri 
9 * 
2 25 
9 + 
2 2 
2 ; 
7 
* 
0 N 
4 
Vu] . 
_ 
WW: 
Ws 
1 
3 wo 
Il 5 
. 
T 1 
© PR. 
1 
F {8 
SC: 
1 
7 2 1 
FP. „ at 
© 
2 a 
* 2 
: 2 
Vo 
7 
* Ys 
WES 
de Ty 
Ly 
Ts 72 
. FEW 
% *. 
1 
: b 
4 oy 
7 * 
&% 
© ON 
, 
Wo 
8 5 
= 
"= 
* 
d 
= 
70 
133 
N 
1 
1 
1 
2 > 
1 
= 
n 4 
F 
L 
'M 
By 
br - 
_- 
1 1 
®. 
48 
» 
1 
. 
* 
73 
2 
. 
: 


6 de 
8 


in the Tourt of King's Bench. 483 
fendant might bring a yrit of error by him- 
ſelf, and thereby delay the plaintiff, though 
the judgment might be affirmed once or oft: 
ner. Fin 3 Jac. 2. B. N. Hacket v. Herne, 
Carth. 7. | 8 2 
Verdict for the plaintiff, who died before Of error fir. 
verdict given, error port; the plaintiff in er- 4 ofthe 
ror, after alledging the death of the plaintiff „fe 
in the original action, ſhould conclude by vrdi4. 
praying a ſcire facias ad andiendum errores 
againſt the executor or adminiſtrator of the 
plaintiff in the original action; and if the 
ſheriff returns that he is alive, then he may 
come in and plead in nullo eſt erratum. But 
if he returns ſcire feci the executor or admini- 
ſtrator, that will be ſufficient ground for the 
court to proceed and examine errors, c. 
Hil. 6 N. 3. B. R. Edmonds v. Probert, Cartb. 
33 er Holt ch. juſt. A writ of error will lie Error in ect. 
on a judgment in ejectment quad recuperet, ment lies be- 
Sc. before a writ of inquiry executed, fore 74*"7- 
that is only as to the damages. Carth. 20g. 
3a W | | 
A writof error is in judgment of law 2 7rit of error 
| ſuperſedeas, until the errors are examined, af- 4 ſuperſedeas. 
| firmed or reverſed. 17 E. 3. 46. 4. F. Exe- | 
cutors 76. 19 H. 6. 8..a. F. Executors 4. 
B. Super ſedeas 17. 6 H. 7. 16. Dyer 244. 
Hob. 116. e os 1 
The allowance of a writ of error is the 
Juperſedeas, the notice of its being allowed, 
relates only to the contempt in proceeding 
after ſuch notice. Bar. Pep. 3410. 
If the plaintiff does not ſhew his writ of Zxcepr. 
| error to the other party, or get it allowed by 
EEE 3 the 
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Exces, Alſo, if before the writ of error the ſheriff 


2 r ——— — — 2 — 
2 Nr 2 —< — 1 8 9 — = = * de 
* ä — BOK 33 * — — — 2 LY N 
— _ © — * — 2 — — —_—_——c _ — 
— — — — —— — — — — — = — — —— ——————— — 
= = — — —— — CE 0 — 5 2 = 2 = = 2 — a 5 od 


the derk, by indorſing a recepi upon it within 


four days, (which time the court gives as con- 


venient time for putting in bail according to 
the ſtatute, ) the writ of error is no fuperſedeas. 
Vent. 2 


returns a Feri fect, & non invent emptores, 
the execution is not to be undone.” 1 Vent. 


fon 258. 
As, foon at al- The writ is a a ſuperſedeas from the time of 
lowed, the allowance, and that is notice of itſelf; 


but if the defendant have notice before the 
« allowance, it is from the time of that notice 
| a Juperſedeas. But though the allowance is 


notice of itſelf quoad to ſuperſede the execu- 


tion, yet to bring the attorney into r 
| he muſt have had actual notice. 
As to an exe- . If the writ of execution be * before 
cution not exe a writ of error allowed, or notice, it may be 
culed. returned afterwards. The utmoſt length of 
2. as ro cb time the law allows for executing, is the day 
fraction of a Whereon the writ is returnable, and it is not 
day. executable any longer that day than while the 
court fits. So long as it is executable, but 
not executed, the allowance of a writ of error 
is a fuperſedeas,. but not fwd. | Salk, 
; . 

g Judgment for the plaintiff, execution taken 
out; and. error brought, which was ſealed 
about an hour before execution executed. 
The money ordered to be brought into court, 
and not delivered to the 3 1 Vent. 

0. 

F , A writ of error being brought i in hs Ex- 


chequer'cham- chequer -e on a by original 
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viving defendants; without a {ci. fa. but a 
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in the Colitt of King's Benth⸗. 485 


, "= 6 2 ” mo „ © . $ 
in Banco Regis, is merel 
1 1 N ö : * K TOS 
ſtdeas of execution. 
DD. ot - 44 jy 74s” n 9 
4 * * ad £33 2 , ad I A 244 * , f ; 
A. and no ſuper- 
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Judgment againſt ſeveral defendants, they 3 _ , 40 
all join in a writ of error, one of ben die oor, andere 
before the return of the writ, A* _ e them dies, 

| 1 taken againſt the ſure 29 execution 
Executions may be taken out ag h . 
writ of error being brought and allowed, 
and the execution once ſuperſeded, the plain-— 
tiff cannot ſue out execution until the court 
is informed / of the abatement of the writ ß 
error; for in ſtrictneſs the matter ought to be 


ſuggeſted on record, and the court ought to 


adjudge the writ abated, c. Carth. 404. 
eee oi dt Hen 

By the fat. 3 Face 1. c..8. execution ſhall On what judg- 
not be ſtayed upon any writ of error for re- UL 
verſing any judgment in any action or bill , ſuperſedeas 
of debt upon any ſingle bond for debt, or avirhour bail 
upon any obligation, with condition for the b) ſtat. 3 Jae. 
payment: of money only, or upon any action or- 

bill of debt for rent, or upon any contract, 

unleſs the perſon ſuing ſuch writ of error ſhall 


with two ſufficient ſureties, ſuch as the court 


' ſhall allow! of, be bound by recognizance in 


double the ſum recovered to proſecute the 
writ of error with effect, and pay, (if judg- 
ment be affirmed) all debts, damages and 
colts, adjudged on the former judgment, and 
all coſts and damages to be awarded for de- 
laying execution. 

Bail (on bringing a writ of error) muſt be- 
gin (by tat. 3 Fac. c. 8.) in actions of debt 
upon ſingle bond, or upon obligation condi- 
; | 113 tioned 
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186 4 08 3 5 
' © 05129 eee, _ any — yore wi NO 
| _ "courts of Weſtminſter, counties palatine, or 
great ſeſſions: a bond given by a third per- 
132 to a third perſon, as col lateral tc - 
rity for a debtor's paying his ereditors 13 5, 
in the pound, upon a liquidated total of his 
ment of money only; within the above act; 
and itt being payable. by inftalments makes 

| no difference. ' 2 Bur, Rep. 546; 747. 
On what by By the fat. 13 Car. 2. fat. a. c. F. 9. 
ftat. 13 Car. 2. no execution ſhall be ſtayed by writ of error 
afier verdiũ and judgment thereon in any ac- 
tion of debt upon 2 E. 6. for not ſetting 
out of tithes, affion upon the eaſe upon pro- 
miſe for pay ment of money, Zion ſur iro 
vier, covenant, detinue and treſpaſs, unleſs 
n fuch recognizance as by fat. 3 Juc. 1. be firſt 

v4.7 Ä . Y als vos af: 

Dr evhat by And by the fiat; 16 15 Car: 2. c. 8. 
16 & 17 Car. f. 3. no execution ſhall be ſtayed by writ of 
ecerror after verdict and judgment in any per- 
ſonal action, unleſs ſuch recognizance be firſt 
acknowledged, nor upon any judgment after 
3 verdict in dower, or ejectione firme, unleſs the 
gelen the plaintiff in error ſhall become bound, Ge. 
 recognizance of But writs of error brought by executors and 
Plaintiff in er. adminiſtrators, popular actions, actions on 
ror ſufficient. penal ſtatutes, (except on 2 E. 6.) indict- 
yrs, preſentments, informations and ap- 
pPeals, are excepte. Y 
ee , On error in ejectment, the plaintiff in er. 
— i ror being in a remote part of the kingdom, 
wed mt bs found two ſufficient men to be his bail, who 
bewsd himſelf. were bound in a recognizance, Cc. The 
; | N court 


WRT Oy OTST. 442.4 _ b . 
in the Coutt ol King's Bench. 4 
court held, that the intent of the ſtatute Vide 1 Bar- 
which was to fecore the defendant in error, nard. 83. 
was hereby fully obſerved, becauſe this bait 
is better than the plaintiffs own recoghi- 
zance. Puſcb. 2 M. & M. B. R. Barnes v. 
Bulwer, Car tb. 121. 8 1 
WMrits of error out — — — courts ſhall — on 
in all cafes be ſuperſedeas s without purting in #777 9 2797 
hal, they being dene ot of the adobe en" 
ee as ben e hor pet 2 oper nd 
There is no bail to be put in upon bring - Nor ufon judg- 
ing a writ of error upon a judgment in an — ne 
action of debt upon bond conditioned for per- ven, 
formance of covenants, or upon a bail- bond: «- a Bail. bond. 
but where bail is required to a writ of error 
upon a judgment in an action of debt upon 
ee the ere, —— the —2 
of money only, and that is by the very wo | 
of ih lbote. on £6 eh IB 
If an action of debt be brought upon a 7% _ 
bond to perform covenants, and there is judg- %% 2 
ment by default, without craving oyer _—_ 
the condition, there, | a writ of error 
brought, the plaintiff in error muſt put in 
bail, becauſe ir doth not appear to the court 
upon the record, that the condition was for 
performance of covenanTPSes. i 
Judic. pro Q. in C. B. in debt, fur infimul Judgment in 
computaſſe!, the defendant brought a writ of — ae 
error in B. R. It was prayed that according 3 
to the ſtat. 3 Fac. 1. 
by recognizance to pay the condemnation if = aece/ary. 
the judgment ſhould be affirmed. Et per cur”: | 
This caſe is out of the ſtatute, for the debt 
recovered did not accrue'by any contract or 
| Iis other 


he ſhould put in ſureties brought, bail a 
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other duty certain at firſt, but merely upon 
an account between the parties, which ac- 
count had reduced divers uncertain ſums to 
one certainty; therefore, for that the original 
cauſe of action is founded upon the account, 
7 which is intirely uncertain, this cauſe is out 
Nor in d:bt of the ſtatute, The ſame law in debt upon 
upon an a- an award, when the arbitrators. have reduced 
et diyers controverſies to be recompenſed by one 
8 ſum, this is a debt, but not ſuch as is intended 
by the ſtatute. Quod nota. Hil. 10 Jac. 1. 
B. R. Girling v. ——, Yelv. 227. 2 Bulſt. 
Bond to tf ys on obligation conditioned to pay to 
2 3. ſo much money as J. S. ſhould, declare 
clare, ; ; | . 
gc. Error upon an account by him ſtated between the 
plamiff and the defendant to be due from 


brought, no : | 
 ſuperſedeas the defendant to the plaintiff; the defendant 


7 » * 
i : 


without bail. pleads that J. S. had not declared any thing 
due to the plaintiff. Iſſue thereon, judgment 
for the plaintiff, and error brought; by all 
the juſtices, except Keeling, the plaintiff in 
error muſt put in bail, or execution may go, 
for this obligation is made for the payment 
of money only, which, though it be not 
certajn, when the obligatian is made, is yet 
certain before the action brought. Paſ. 15 
Car. 2. B. R. Dean and Chapter of St. Paul's 
Dan Capel, 1 Lev. 117. 1 Keb. 613, 
| 2 8 

Bond uo per- oy eB in C. B. in debt on a bond, with 
form eove- a condition to perform covenants. in an in- 

nants, and one wet an ff wr 
amonyft te denture, and amongſt the reſt one was for 
reſt fir pay. Payment of money, and the other were colla- 
ment of money: teral, and the breach aſſigned was, for not 
ER. 5; 3 5 8 paying 


ſtatute of uſury, and now it. was moved, that. 
the plaintiff in ertror might put in bail, ac- 
| cording to the ſtatute 3 7ac. 1. c. 8. But per 
Holt ch. j. This cafe is not within the ſta- 
tute, for that relates to judgment upon bonds, 
with a condition for payment ef money only. 
but the condition in the preſent caſe is not 
only for pay ment of money, but to do colla- 
teral afis ; it is true, the breach aſſigned is: 
for non-payment of money; and DON the 
caſe upon the pleading is the ſame as if the 
condition of the hond had been for payment 5 
| of money only; but yet this writ of error 
| was allowed without bail. Paſ. 1 V. e M. 


B. R. Gerard v. Danty, Carth, 28. | 
Debt on a bond, conditioned that the de- Debt on bond - 
| fendant ſhould pay to the plaintiff for all e La 


ſuch beer as he ſhould deliver to one Stokes G. Gel, 8 


Replication, beer delivered, viz. to the va - Error brought, 
lue of 80 1. Demurrer, Judgment for the 50 not nece/- 
| plaintiff, and error brought. Per cur” : Bail“ n 

not neceſſary on this writ of error; the words 

of the ſtatute myſt be intended of a ſum cer- 

== cain, this ſum not certain even at the time 
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in the Court of King's Bench. 489 - 
paying the money. The defendant pleaded the 


not exceeding, 100 J. Plea, no beer delivered. jzwer t one S. 
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490 Ehe attoꝛney s 
Executor o- I jodgtnetit be againſt an dcr or ad- 
adminiſtrator miniſtrator de Bonis br 6 15. and he brings a 
bringing error writ of ertor, he muſt put in baif in fuch 
* — wes caſts, as ited by the above ſtatutes, and 
priis, muf put pay colts if Ju 1 „ bes Nd, but if the 

in bail, J6c ment be 
X eit er put in bail nor y coſts. | 

| a ad gras againft che et as ad- 
52 a Jdevaſtavit alledged, and 

judgment de bonts Propriiſ, on which he 

| brought etrot.; and by the whole court be 
mall find bail, ' for he deing here.charged in 
his proper goods, is not as in the cafe where 
az admihiſtratot is charged in the teſtator's 
goods, but here it is as in his own right, 
1 Lev. 243. 1 Sid. 268. 2 Keb. 295, 371. 

Bait tant Bail on a writ of error cannot ſurrender 
= wif in - their principal in diſcharge of themſelves, for 
rr. the condition of the fe is, that the Wl 

Plaintiff in error ſhall roſecute bis writ of er- ail 
Tor with effect, ard i if judgment be affirmed, Wl 
hall ſatisfy and pay the debt, damages and WW 
coſts recovered, together with ſuch cofts az Dj 

ſhall be awarded by occaſion of the delay of 
execution, of elſe that they {the bail) ſhall do 

it for him. | 27 a 

Hew to ſue To obtain a writ of error you muft apply | 
out a writ of to the curſitor of the county wherein the 
ot action is laid, and he will make out the writ 

for you. You write a præcipe or note of in- 
ſtructions for the curſitor, according to the 
nature * the caſe, i in the following manner: 


5 
©,” 


2} 
* 
q Bot, 1 
i oo 
"—- 
, 1 
1 
1 
i 
* 


in $$8-Coutt of King's. Bench. 437 
da, Fr of cron for ure Cove, Does. 
— the ſuit of Ferdinando Haare, on a | 
-.-, judgment in caſe, given in the court ß 


Ret. 


Wie com IO 3115 1 , 
" Wh the writ. o How to get 
When you have got the writ of error from ere — 5 


the curſitor, you carry it to the clerk of the e 
errors of that court in which the judgment 


was given, and pay him for the allowance of 

it, and he will give you a notice in writing, 

to be delivered to the attorney on the other EN 
ſide, ſignifying the allowance of the writ of 

error, which notice you ſhould deliver imme- 

As ſoon as the writ of error is ſealed, it Vit of error 
ought to be allowed with the clerk of the er- ** ; goa 
rors in that court where the judgment was t 
If the party proceeds after the writ of er- Proceeding af- 
ror ſealed, it is no contempt in him unleſs he , 277 7 #7 
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W . ror ſealed, 

| had notice of it. 8 4 —.—.— 

6 Dee 20 een es | out notice. 

Ihe plaintiff in error has four days after Four days of- 

we allowance to put in bail, and the plaintiff (er //owazce 

in the action during that time cannot take * * — 
| Out execution, yet the act of parliament ſays, | 
there ſhall be no ſtay of execution till bail 

As ſoon as bail is put in, notice of it H us exception 

| ought to be given to the defendant or his at- Y 5% within 


. 4 
torney; and if the defendant does not except ene 2 80 


wu AP 46h 9 
N : 


* LESS 


ode, che bail fhall be allowed. 266. £97 
eu. eee 
: | If 


| againſt. them within twenty days after ſuch Ze atlewed, | 
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Ehe Attoꝛnev's Pai 


Upon rule fe i the plaintiff in the action chinks the 
bitte bel,” 4 bail inſufficient; he may have a rule from the 
| er, by cletk of the errors for better bail and if the 
ee fr Hale, bail does not'uſtify, or better bail be not 
bail, put in within four days after-notice of the 
rule, the plaintiff in the action may ſue out 
execution; but the writ of error remains, 
and the plaintiff in error may proceed there- 
on, for the 9 ta the execution is 
| only taken 1 100 25 

Blaintiff in ' The Painciff i in error after a verdict | in 
Ping a 2 ſejectment is allowed to be bail himſelf, but 
22 %, ſhall juſtify in court; if required, for tho? the 
juftify, if re-. Mature ſays, that he ſhall give his own recog- 
Suired, nizanee, yet it is to be in double the value of 
the year's rent, and he ought to be examined 

il he is werth'fo muck. 
Nate ' trun- On the allowance of the writ of error, 
Jeribe, and putting in bail, (Where bail is required) 
the defendant in error may have a rule from 
the clerk of the errors for the plaintiff to 
e or tranſcribe the ar which if he 
does not by the time appointed by the rule, 
a nolle proſequi may be entered. 3 
Sers If a wit of error on a judgment in the 


the riert of the Comms Phat be returnable the firſt return | E 


eros to trau 
tribe. 


bring in the tranſcript till the laſt day of 
that term; and if it be _—_— any other | 
return, he "takes the whole vabation to tran- 


of any term, the clerk” of the errors takes | x 
the whole term to tranſcribe, -and does dot nn 


\ ſcribe, and brings in the tranſcript on the : N 5 


firſt day of the following term. BY 
Bel. fa-abay be |. The plaintiff in the action, as ſoon as the 8 
fed cat as tranſcript is. brought into the office of be f 

- chic 


in the Court ot King's Bench. 403 
chief clerk, and entered in the book kept foon as iran- 
for that purpoſe, may make out a ſcire fa- er ipe brought 

cias quare enecutionem non. N 
lf brought in before the eſſoin- day of any How the ſei, 
term, the ſcire facias may bear teſte the Jaſt 5 bear 
day of the preceding term, and if brought 
in within the term, it may be teſted the firſt 
B of ng inp 13s 
The plaintiff in error ought to enter the 7 plaintiff 
tranſcript on record the ſame term it is error den 
brought into the office, and if he neglects tors, * 
do it, the defendant in error may, becauſe an gg 
they are both as it were plaintiffs, l 
The attorney who firſt takes the tranſcript Tranſeript te 
out of the office, ought to keep it no longer * 
than until he can make a copy of it, and pf 75 N 


then ought to bring it back, and get his 
name diſcharged in the book, ſo that the at- 
; | torney on the other ſide may likewiſe take 
) it, and be enabled to make a copy of it. 
| "Where the proceedings in the inferior How ſei. fa, 


court were by original, the ſcire facias quare“ be return 

| executionem non, and all the ſubſequent writs“ 
muſt be returnable at a general return, where 

by bill at a day certain. 5 

f error be brought on a judgment in the How ſy e 
m palace- court, the ſcire facias muſt be return- r /} a 
ble on a general return, the days given be 
lo being their court-days, and not ſuch re- 


turn days as in this court. | 
er On the return of the ſcire facias where 2 2 +4 
3 . 98 ; IF + IG, f 
an- ire feci is returned, or of the ſecond ſcire for — 


actas where two nibils are returned, the plain- 
tiff in the action may enter a rule for judg · 
ment, Which is out in four days, and he is 
3 0 
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494 i» Attomey's Paatice' - 
a ys. - to give notice of i or to eil fo 
242n aſſignment of errors. 
Wo ger or ples The court will not grant oyer of this fo 
w it, ſave an facias, or allow any plea to it, ſave an aſſign- 
aſſignment of ment of errors. Mich. 5 Geo. 2: 2. K 
ä 2 v. Wolſham. | 
Where a ſei. A ſcire facias ad audiendum errores 1 not 
fa. 1% = *- well brought before the record of the judg- 
ment be certified into the court, to reverſe 
vrhich the writ of error was brought, and 
errors aſſigned thereupon; for there is no re- 
cord in court to warrant the granting the ſcire 
Facias before the record of the judgment is 
: certified, and errors thereupon aſſigned. 
Phun in If the defendant in error does not appear 
error beard ex on the frire facias to hear errors, the cauſe 
7: vet _ muſt be ſet down to be heard by the court, 
and the plaintiff i in error ' hall be heard ex 


not appear on 
_ ſci. fa. parte. 
Errors to le lf the plaintiff | in error alligns errors, 
ſigned by coun- which muſt be always ſigned by counſel, he 
fel, and muſt deliver a copy of them to the attorney 
be, for the defendant in error, before the time 
_ by the rule on wo ſeire faias 1 is ex- 

ir 
If general er- If they be general errors, the defendant i in 
ror:, defendant error may immediately plead in nullo eft erra- 
On _ tum, and enter both on the roll, paying the 
_ ww” in error's attorney 25. 44. for the 
; | ame. 

Defendant in If the plaintiff in error aſſigns for error, 
1 that there is no original or warrant of attor- 
mn cenio. Bee alledges diminution, that part of the 
rari. record remains in the inferior court not cer- 
: tified, and prays a — the defendant 


2 


in error may immediately enter a rule to re- 
turn the certiorari, and ſerve the plaintiffs 
attorney with acopy. of itt. „ | 
If the certiorari be not returned and filed I certiorari 
in the office. by the time limited in the „ ee 
or within four days after ſervice of it, the de- lt 
endant in error may join in nullo eſt erratum, join in error. 
and enter on record a nmiſit breve, taking 
no · notice of the diminution. Vide. Salk. 267. 
Error of a judgment in C. B. and the plain- Pendant 


tiff 2 error the want of an original 4 —1 
the defendant did not eme: but at his egi 
own proper charge took out a certiorari, and a eẽ . 


procured a cettificate of an original; ſed per 

curiam: This is ill, for the error is not com- 

pletely aſſigned until the certificate is return- 

ed, by which it appears that there was no ori- 

ginal in the caſe. Paſcb. 13 W. 3. B. K. 

Sterling and Tanner, Comyns 115. „ 
If a certiorari be prayed to certify an ori- I Maintiff's 

ginal writ or warrant of attorney of a wrong ©**tiorari e 

term, and the chief juſtice. or cuſos brevium/yo we. Tinas 

return on it, that there is no original or war- a en, 

rant of attorney of that term, the defendant defendant may 

in error may make a ſuggeſtion of the right ou a cer- 

term, and pray a certiorari, which when re- 1 f 

turned and filed he may join in nullo oft erra- rari returnes,. 

tum, and enter it on the roll, paying the defendant may 

Plaintiff's attorney 25. 4 d. for it. join in nullo 


eſt erratum. 


Error of a judgment in C. B. the plaintiff F the ſecond 
aſſigned for error want of an original, aad had 1747 * of 
a cerſiorari, upon which it was certified that © g, 4 
there was no original; afterwards the defen- -findane Send 
dant applied to the court of Chancery, and give a copy of 
upon affidavit that inſtructions were given to #t fe che plain- 
En” x the tiff's attorney. 
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The Attomey's go 
the curfitor for an original, but they were 
Toft, the court of Chancery allowed that the 

_ . criginal ſhould be fopplied. Upon which the 

. defendant in error prayed another certiorari, 
and an original was certified of the ſame 
term in which the default of an original was 

- ©. certified before. Whereupon it was moved 
that this was irregular ; for before the ſecond 

_ . certiorari was returned the defendant ought to 
have given a copy of the original to the at- 


ttorney of the plaintiff; and the maſter in- 


a - 


formed the court, that the courſe was ſo when 


Comyns 118. 


No diminutin After in nullo ft erratum pleaded, no di- 


after in nullo minution can be alledged either by the plain- 
eft erratum tiff or defendant in error without leave of 


r 7 os 


No diminution In records out of an inferior court no di- | 


in records out minution can be alledged, and the court muſt 
— take them as they find them, 

Curt wilt 2. Although no diminution can be alledged, 
- euardacertio- yet the court to inform their conſcience will 
rari ad infor- award à 2871707477 to remove the original of 
_—_— con Other proceeding into this court for the -af- 
ientum. firmance of the judgment, though the court 
will not do it to reverſe the judgment. Biſhop 
v. Harecourt, 5 Co. 37. b. Felton v. Weaver, 
Latch 152. 3 Danv. Abr. 46. p. 1, 2. Sed 
Winchcomb v. Goddard, Cro. Elix. $36. con- 
tua. ö N | | 


— 


- Upon 


the ſecond original certified was of another 
term; but it being in this caſe of the ſame | 
term, the motion was not allowed. Paſcb. 8 
13W. 3. B. R. Sir Richard Lewin and —, | 
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in the Court of King's Bench. 497 


* 


Upon the joinder in error either party may Zither fd 
move for a concilium, and ſet the cauſe down may move for 
with the clerk of the papers for the judg- © concilium. 
ment of the court. 

= Two days at the leaſt before the cauſe Books 7o be ge. 
tomes to be. argued paper books are to be * fave 

| delivered to the judges, to the chief juſtice 72% "9* 
and ſenior puiſae judge by the plaintiff in er- 2 


Tor, and to the other judges by the defen- 
Gant in error. Vide Reg. 


of 3 hs Paſcb. 2 e e : 


As the court will hear no argument unleſs Party whoex- 
books be delivered to all the judges, it be- * > 
hoves the attorney, who expects the judgment ae. 
of the court to be for his client, to deliver all x 

the books, eſpecially as he will be allowed in 

| coſts for thoſe copies he makes for the other 

| fide. E 50434 4 ee ee 

The court has refuſed. to hear any argu- Party who de. £14988 
ment on the ſide of the party who hath neg- % #0 books e 
| lected. ro deliver books,” though he has been 4. Wit, 
| willing e the other ſide for them. 5 8 
of books in demurrers, and other like caſes demwrrers. 
which come before the court for their judg- | 
No execution for coſts occaſioned by the Bai in origi- 
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delay of execution ſhall iſſue againſt the bail rar _ 
In the original action, though they are liable apr <> nd 
for the debt and coſts, or damages recovered | 
in the original action; but,the bail in the 
vrit of error are anſwerable for the whole. 

If no errors. are afligned, the plaintiff in Ie errors, 
| error is to enter the ſcire facias (if one) of the C 5%" 47 
term in which it is returnable, and if two, of ee 
wh Ix ET 5 EI ko 
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| ep's ante 
- the term in which the firſt is returnable, with 
an award of execution, upon Which any writ 
may thereupon of execution may iſſue againſt the defendant 
Me. or his goods, or a capias ad ſatisfaciendum 
a againſt the defendant being firſt returned non 
95 inventus, a ſcire facias may iſſue againſt 


Methed of - Upon this judgment on N 
zon-profſing 2 there being no coſts, the plaintiff in the ac- 
it ef erer tion, to obtain the cofts he has been put to 
by the writ df error, muſt proceed to non- 
proſs it; and in order thereto muſt enter a 
rule to aſſign errors de recerdo given by the 

ſecondary, and ferve the attorney of the 
plaintiff in error with a copy of it; and if 

no errors be aſſigned by the time limited by 
the rule, or within four days after ſervice, he | 
may ſign a non-profs, and have coſts taxed | 
„ „ A: . e 
One execution If no execution has been taken out on the 

17 4 judgment entered on the ſeit? facias, one exe- 
and aſs in cutiom as againſt the defendant may be fuel 
the original out for debt and coſts, and damages in the 
action, and original action, and for the coſts on the non- 
Same raced. If the plaintiff in error, being ſerved with 
ing. an af à rule ta allign errors de recorda, does affign 
if error de errors, (as he may) although execution of the 
l. Judgment on the ſeire facias be aRoally exe 
; cuted, the proceedings muſt be the fame 2 
if errors had been affigned at firft upon the 
6 {ore facias; and if the judgment be reverſed, 

„ r e e reſtitution. 

Ne cou n No coſts are to be paid on any amend- 
amendnent of ment of writs of error, purſuant to the ſta- 
writef error. tute of amendments; Star. 5 Geo. 1. c. . 3 
| | ae ul 
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| pro dilations executionis, c. (he being as 


any of the ſtatutes, which ſhall be taken 


Hil. 2, 3 M. S. M. B. R. Coan v. Bowles 
Carth, 179. peas 


in the Court of. King's Bench. 499 
But if the writ, of error be quaſhed, the de- N 
fendant in error ſhall have cofts. Et vide 


I che plant mepes to amend the affign- ee | 
ment in errors, the rule is with coſts, becaufe % guet . 
be comes for a faydur of the court. Fitz: rern. 


_ Ik the defendant in the ori inal action No cofts where 


execution exe 


does not bring his writ of error before exe- 
cation e the plaintiff ſhall not have = _— 
his damages and coſts either on nonſuit, diſ- 
continuance, or judgment affirmed, becauſe | 

the. writ bf error is not then in dilatiane ene. 
In ejectment, judgment pro quer. and exe- M Bere plain- 
cution. of his damages and coſts; error % — 
brought, and judgment affirmed ; plaintiff 2 ao wn 
could not have coſts for his delay and charges; in error. © 
far no coſts were in ſuch caſe at the common 
law, and fat. 3 H. 7. c. 10 gives them only 

where error is brought in delay of execution; 

ſo 19 H. 7. c. 20. and though the plaintiff 


had nar execution of his term, yet he had it 


of his coſts. 1 Vent. 88. Cro. Fac. 636. 
Vide Andrews 153, 155, 113, 
In replevin, plaintiff nonſuited, writ of De/tndant in 
error brought in B, R. and judgment at- Phan yon 
firmed, defendant in error ſhall have no coſts . 
1 and having judgment for a return. Andr. 113. 
abend.) becauſe he js not within the letter of 


ſtrictly, coſts being in nature of a penalty. 
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Iden a ritt In a writ of error, if the defendant die, 


= | hong abates aſſigned, the writ abates, and the defendant | 1 


manner execus Verdict and judgment for the plaintiff. The 
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500 The Attoyney's Pꝛadice 
Plaintiffin If on judgment in formedon in remainder; 
formedon a the tenant bring error, and judgment be af- 
. cofts in error. firmed, he. ſhall pay no coſts, becauſe none 
recoverable at firſt. Bid. 1 Cro. 3 Cro. 658. 
Adminifirater Error in B. R. port per adm. Judic. af- 
Hall pay w firmed, he ſhall pay no coſts, for he is not 
hn el: 2a perſon within the intent of the ſtatute, 
13 Car. 2. c. 2. Trin. 2 N. 3. B. R. Gal: 
V. Till, Carib. 281. Sed vide antea, fol. 

7 tent — the writ is not abated, otherwiſe if the plain- 
the paves 4 tiff die, Sir H. Ihn and Corie. A ſci. fa. ad 
audiend. errores went againſt the executor, 

when the defendant in error died. 1 Vent. 

W N If the plaintiff in error dies before errors 


the death of in error may ſue out a /cire facias to revive i 


the plaintiff the judgment againſt his executor; but if he WA 
In error, | ; 


dies after error aſſigned, and a joinder in er- 
ror, it does not abate ; and the defendant in 
error may proceed to get the judgment af- 
firmed, but muſt then revive it againſt the 
. plaintiff in error. Pr Wet 
And in what. Treſpaſs againſt. five. Plea not guilty. 


 *vhen not. 


2 - five defendants ſue a writ of error for error in 
thereups, fact, and before the record is certified one 
of the plaintiffs in error dies. The plaintiff 

in the original action ſues out execution 

againft all, Sc. Curia: The writ of error 

was abated by the death of this plaintiff, If 

execution had been ſued "againſt four defen- 

dants, omitting the fifth, this had been erro- 

neous, becauſe it varies from the ge OI 

| whic 


in the Court of King's Bench. 501 

= which does not warrant it. If the execution 

could bear teſte the day of the judgment, (as 

ir mighreif che plaintiff had not been de- 
= lycd by the writ of error) and had been ſued 

e againſt all ſive, this execution had been good, 

= becauſe: the death of the defendant was ſub - 

if there are ſeveral plaintiffs in one writ of 
error, the death of one abates the writ, becauſe 
there cannot be any: judgment according to 

the writ; but if there are ſeveral defendants 

in error, and one dies, it is otherwiſe, for 

they are not named in the writ. Queſtion, — 

Whether the plaintiff in the original action, 

== ought not to have ſued a ſcire facias before he 

8 | | took out execution? 71 Curia ON There is no $1 

need to ſue a ſeire facias, * becauſe there was 

dot any alteration of the record, nor any © 

8 new perſon made liable to the execution. 

The execution ſued upon the death of the 

= plaintiff; in error was erroneous, becauſe the 

court was ſuperſeded by the writ of error; 

nnd this ſaperſedeas continues until the court 

be appriſed of the abatement of the writ of 

error by the death of the party, for they 

a ought to certify the writ of error, or a matter 
of excuſe, which they cannot return, unleſs 

WE they are themſelves before certified of the 

death of the party, which may be by ſome 

ſuggeſtion or entry upon the record, c. Su- 

Der ſedeas quia improvide awarded. Trin. 9 

ö V. g. B. ReP enoyer v. Brace, 1 R. Raym. 244. 

1 Salk. 319. 5 Mod. 338. Carth, 404. Comb. 

441. Caſes B. R. 130. Holt 640. 1 Mod. 

| Caſes 108. 3 Danv. Abr. 332. p. 6. 
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zen Ehe attozneyns Dance 


Abates not by © IN the defendant in error — af. 
the death of ker errors aligned, the writ dots not abate z 
the defendant jf before errors'allig ned the plaintiff is bound 


r, {6(&a6tibe; and the encoutor"of the Jefen- 


in error may ſue vot-u-ftirs farias to 
= eauſe Why he the executor Thvuld not 


have exeeution; upon which the plaintiff is 
to aſſign errors; and che proceedings in this 
Tuaſe, as likewiſe where the defendant in error 
dies after aſſigument of errors, are to be car} 
ried on as if the defendant was alive till the 
judgment be affirmed, and then the executor 
of the defendant in error muſt revive by 


——_—_— Vide 1 R. Raym. 439. 1 Sal 


When on a- if the writ" of error be abated by the 1 


batement of act of the plaintiff in error, che defendant in | 


writ of error 
execution may 


go, tho) a new writ of error be brought. = 

wwrit be If a writ of error in eje&ment, Ge. abate 91 

drought. by the act of God, a ſecend writ will be a 
ſuperſedeas; other wiſe where" it abares * 
act. of the parties. 1 Vem. 53. 


Of returning If there be divers records betwers: the 


the ri, fame parties, the inferior court may return 

wm —— pleaſe, chey being warranted by 
The writ ſo to do. 

How if judg- If judgment be given after the teſte and 

ment given off; the return of the writ of error, the 

of the aurit. record "ſhall be removed; but if judgment 

of juagme 
be entered after the writ of error is returnable, 
che writ only is to be returned, and b no 
J is yet given. 8 

Record wary f the record vary from the writ of error, 

ing from the yet the inferior court ovght Xo remove it, 

_ Vent. 96. : 


error may take out-execution, akhougha new 


| fn the Court of King's Bench. 803 
| A. writ. of error | that bears teſte befor 3 


W the judgment given, is good to temove the 

= record, * judgment be given before the 
return of it. 1 Vent. 25... - I. 

= . General errors aſſigned, and want of origi- Ser innullo 
nal and warrants of attorney, to which in eſt erratum, 
le a arratum pleaded, plaintiff moved to 5277 amen 
WW amend the errors afligned, but was denied. % es. 
Aignment of errors, replication in nullo 

| eft erratum, motion to amend. aſſignment of 
errors denied, hecauſe it was not to affirm,” 
2ut ta geverſe a judgment. Zi, 7 M. 3. B. R. 


- - 


| Walker v. Stokoe, Garth. 965. ns 
By fat. 5 Geo. 1. c. 13. all variances and Stat. 5 Geo. 
defects, which vary the writ of error from 1. © 13. Of 
WF che record, are amendable. No coſts are to“ . 
be paid on ſuch amendments, | 
An amendment ſhall not be made, after 
the court can't help ſeeing that the matter 
is upon record: for the whole mult be ſup- 
poſed to be ſtill in paper. Bur. Rep. 322. 
Amendment of a declaration in civil actions, 
may be made at any time while all is in the 
peaper; and the like in penal actions, if the 
ameadment be at common law; but the 
ſtatutes of amendment do not extend to pe- 
= nal actions. 2 Bur. Rep. 1098, 1099. 3 
Where in communi banco judgment is for hee 7b. 
the plaintiff, and the defendant brings error, plaintiff brings 
there ſhall only be judgment to reverſe the er, and the 
former judgment, for the ſuit is only to be 8 reverſes, 
| caſed of that judgment; but where the plain- 1, mea; 
tiff brings error, the judgment ſhall not only er 7 
| be a reverſal, but the court ſhall give ſuch the dgſendaut 
judgment, as the court below ſhould have 9 err. 
. done; 


Writ of error 


Pill, lowed. returnable in the 


ab for this writ of error is to revive the 
firſt cauſe of action, and to recover what he 
Sught to have recovered by the firſt ſuit 
wherein the erroneous judgment was given, 
Salt. 262. Mich. 4 M. & M. B. R. Baker 
v. Lade, Carth. 2 53: 
An facing "Error on a ju gment in he Marpali 
againſt bail court, ſci. fa. againſt the bail reciting the 
is. jud gment, Quod quidem record. certis de caufis 
coram nobis venire fecimus. Quaſhed: Sci. 
Ja. ſhould be thus, Quod quidem record. cor. 
nobis cauſa erroris corrigend. venire fetimys. 
Mich, 8 W. 3. B. R. Gillam' v. e : 
. Carth. ; [dig Y 
Judgment eber on a well of error by » 
che opinion of three judges againſt two, 'a * . 
vet on every ertor ſingled out there were 
three judges againſt two for affirming the 
judgment. Hil, 7 Fac. 1. Earl of Shrewſbury 
againſt The Earl of W 1 Buſft 4 2 
Bulſt. 22 
Bail 12 all have ume to — their 
principal, after a writ of ertor brought by 
him; but upon different terms, according 
to different * Bur. Rep. 340: 


Pa Fe 
504 


Error in the Exchequer chamber. 


very attorpey who wal l 6 out any writ 
no ſuperſedeas of error on 7 of this court 
cbequer chamber, ſhall 
forthwith allow ſuch writ of error with 11 
cler 


* 


erk of the errors of this court for the time 
boeh allowance; Baſter 36 Cor. 2. 
Where ſpeciab bail is required, if the plain- Bail in four 
Vor days after the allowance thereof put in 
pecisl bail, the plaintiff in the action may 
röceed to take out execution, notwithſtand- 
eg ſuch writ of error. Eaſter 16. Eaſter 
i 3 , 6 Car. 2. K ESTAS 1: At UNT . 3 9 ä | 
If ſpecial bail is put in, the plaintiff in Notice & bail, 
or, or his attorphey, muſt forthwith give ud if =o ex- 
ce thereof to the defendant in error, or Ze e 
cs attorney; and if the defendant in error hne, 
goes not except a ſuch bail within twen-: 
days after ſuch notice, ſuch bail ſhall be 
owed. Mich. 5 . S MO 
if the plaintiff in error after errors are a 
eyed in the Exchequer chamber, intends to 75 che clerk of 
{ue the fame, he muſt give ten days no- be errors be. 
ee chereof to the clerk of the errors in there argument. 
ne court before they ſhall be argued by ß 
onſel on either fide; and the attorney for Plaintiff ts 
nme Plaintiff in error ſnall deliver four copies deliver four 
the book to the juſtices! of the Common bool to judges 
es, and the attorney for the defendant J. B. er 
ul deliver four copies to the barons of the 9 8 
rc -:uer four days before the hearing of the : 
1 uſe.” | Eaſter 3 Car. Eg. e 
The Exchequer chamber doth not award Ms ſci. fa. in 
ſci. fa. ad audiend. errores, but notice is Exchequer 
ven to the parties concerned. I Vent. 34. aN 
An erroneous judgment given in this court Stat. 25 Elia. 
as reverſible only in parliament, ?till the —_ = 
1 . «of oN 0 * 
. 27 Elix. 6.8, whereby upon any judg- 9 
; ES | ment ber in error, 
on judgment in 


It upon ſüch writ of error does not within £27 after al 
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ment given in the court 1 King's Bench in 
debt, detiaue, covenant, account, action upon 
the caſe, ejectiaue Srme, on treſpaſs, Arſt cam 
menced there (where the king is not a party) 
dhe party againſt whom the judgment ſhall 
n given may at his elamion ſue forth a writ 
of error directed to the juſtices, of the com · 
mon bench and barons ↄf the Exchequer, 
or any ſis of them (ooo of the degree: 
of the coif ) who ſhall reverſe or affirm ſuch 
Judgmeot other than for error concerning 
eV he fate of the King's Bench, or want 
3 of orm in any 'writ, record, plaint, bill, 
declaration, or other proceeding, and after 
_ reverſal or affirmance, the recorc wal be re- 
manded. that the court. ef King's Bench may; 
: Proceed thereu 
== in ber. Tet after ſuch. reverſal or aficmanre, the 
* Exchequer p party who apprehends himſelf grieved may 
chanber, have a writ of error returnable. in parliament. 
When fuit ly Where the ſuit is by original a writ of er- 
original error tor lies in parliament only, and not elſe- 
N where, as not being firſt commenced. in the 
dourt of King's Bench, but in another court, 
| ' viz. the court of Chancery. 
|. And where the ſuit in B. R. is by bill, the 
party may ſue forth a writ of error in parlia- 
ment, for the ſtatute gives him his election. 
Shower*s P. C. 56. And J apprehend that 
if the party brings a writ of error in Camera 
SGlͤcaccarii, whereby: be has made his election, 
and be chere nonſuited, he may afterwards 
have a writ we: error e in e 


. YI 2 * 
LY 


Bil 


187 
1 


in $eCamtut Gbr Bench. 507 
Bail dgannot Dave | a wirit of error in the Bail cannot 


Enchequer chamber by the fat. 27 Flix. c. 8, have error in 


1 gives it only in ſeven caſes therein — 


mentioned. Lancaster v. Achiagb Cro, __ 


286, 300. 1 e $85: Gab. 4.40 0 

D. A. 10. P. 7 ro. Car. 408, 48 1. de 5 

Jac. 17 1, 384 Med. 19. | 
Error does not lie in the Eucheguer hee Emvror lies not 

ber upon a judgeent upen #,/cire facigs only is the Exche- 

in the King” s Bench, hecauſe it s cgſus omiſaan auc chamber 

out of the as. a. Elie. hic gave writs of , Kl. fa 

error returnabhſe in che Exchequer chamber 2 Andr. - 

upon judgment recnvered in ih King's Bench 287. 

by bill. C. Elix. 730, 788 Hab. 7% 

Gro. Tae. 384. Yew. 157% See 1 Mod, 

79. 297+ I Your. 88, 168. 741. R. * 96. 
In an action ui tow upon a ſtatute where ee 

the king is 40 bete N eur Jics only in b 


chamber in 


W ene b. if 1527 — 
. on. 4 27 bail after fa nihils returned. 


- No e St tb he 
un Atzen po} tis; Sc. ties in the Zarhequer _ 
chamber, becauſe the king is patty; ſo alſs ; 
upon the far, de ſcundalis magnatum. Lord 
Say' and Seni agninſt Stepbens,: Cra. Cur. 135, 
142. 1 Vent. 49. Where: a ſti. fu. goes 
againft the bail in this court, and two nibils 
are returned, and judgment is ad thereupon, 
no writ of error can be brought in che Exche- 
guer Chamber, Tg in i aut ee 
1 Vent. 38, 168. Sin 
Alſo after fochs A return it Cannot be af- After ſuch re- 
— _ ny os that there was no cnpiat , 0 5 
awarded again incipal, but in that 3 09 
caſe the bail is eral on] 1 audita quere- — ey 
la; 


508 Che attoꝛner's Pyattice! '' 
s but if the ſheriff returned a ſcire fon, 
© they might plead it. F. N. FA. 1 Ven, 
Wee en e 4 (5... 
Error quod 13 On a-writ of error in the Exchequer cham. 
— _ „ber, a ſcire facias ad audiend. errores was Wl 
in Exchequer #warded, returnable 1 1 May. and there not 
chamber, being a ſuch day of adjournment, it was 
held to be a diſcontinuance, and that a writ Wn 
+1 +" error guad cbram vobis refidet lies not in 
ttzis court, Which has its power from ſeve- 
ral ſtatutes, and can only reverſe or affirm, 
and temand to the King's Bench for execution Wn 
and when the plaintiff is nonſuited, or iht 
writ is diſcontinued, they have no more u 
do with it; for they have no record befon WA 
chem, but it remains in the Ning Beuel 
And though ſeveral precedents were produced 
where wirits of error quod coral wobis, G. 
were allowed, no regard was had to them, le 
they paſſing without debate. Cuve v. Pol. 
wheel, Cro. Jac. 616, 620. E., 
Error in fa# || The: court.of| Eucheguer chamber hath n« 
—_— thing to do with errors in fact, for the cout Wn 
chamber, of Ning: Bench had power to examine ma: 
ters in fact in their on judgments: befor Wn 
the ſtatute; and the ſtatute: extends on 
to ſuch caſes as had no other remedy but ii 
Parliament. 2 Lev. 38. 1 Vent. 205. 2 Nd 
494. That matter of form cannot be af 
Error of a judgment in B. R. in caſe /il 
aſſumꝑſit, where on non aſſumpfit pleaded, 
verdict and judgment was for the plaintih 
11 Feb. 11 Geo. 2. which was in Hilary tc 
following, the plaintiff in error comes in * 5 
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in the Coutt ok King's Bench. 


; 15 that it appears by the record, that in Eaſter 
85 10 Geo. 2. he defended and pleaded to iſſue 


Vas then an infant under the age of twenty- 

one years. Defendant in error pleads in nullo 
reratum, and prays that the judgment may 
ee affirmed. Caſes cited for the plaintiff, 

WCro. Eliz. 731. Cro. Jac. 5, 303. Cro. Car. 
13. Hob. 3. 1 Jones ro. For the de- 
endant, 2 Lev. 38. 1 Vent. 207. 2. Mod. 
64. 184.233. Hi. 1738. All the ju- 
tices, and barons agreed, that error in fact 


old not be aſſigned, nor was it examinable 


te Exchequer chamber; that in nullo eft 


a tum was in the nature of a demurrer to 


and that judgment ought to be affirmed ; 
oa which it was moved, that the plaintiff 


cerror might diſcontinue his writ upon pay- 


ent of coſts, which was granted ni, cauſa, 
a afterwards made abſolute; but afterwards 
_ Zr 1739. upon affidavit that the coſts 
re taxed and had been demanded, and 
c the plaintiff in error refuſed to pay them, 
rule for diſcontinuing the writ of error was 
charged, the cauſe was again put into the 
oer, and the judgment affirmed. Hill. 11 
12. Roe v. Sir John More, Bart. Comyns 


1 
: : 
# 


? quer. VIZ. quod recuperet. Trin. 6 W. z. 
3 5 B. R. 


ber perſon before the juſtices of C. B. and 
darons of the Exchequer, and aſſigns for error, 


1 by Richard Eduel his attorney, whereas he 


50g 


Judgment pro. def. in B. R. ſur ſpecial ver- May beſſles 
kt, judgment reverſed in Exchequer cham- reverſal give 
„that court doth, beſides the judgment ©7/{car judg- 
reverſal, give a complete judgment 
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ro "The 9ttamney's'Pantbiee | - 
B. R. Philips v. Bury, Ceick. 378. 1. 
| Raym. n 
Exchequer _ Judgment pro def. on demuerer reverſed 
3 in Exchequer chamber, and judgment qued 
deff, guer. racer of: c. But becauſe chey want- 
ed to award a writ of inquiry, it was 
ar .inta B. 'R. for 2 that writ, 
tharcupon to ve mcdgnent. Hit 
235 919. - Cawh. 31 % 3 . Ren 10. 
Gro. Huz. 146, 747. Telv. 74, 5% 76. Cro, 
Jar. 206. Dyer 343, 373. 4A. 72. Fitz, 
i 49D. Tele 118, 119 2 Cound. 234, 
25 
Of execution Exer port per 6. in Lauben chamber; 3 
* eee die, a ramittitur ſhould: bs entered to war- 
chamber, S er. Sen againſt the ſurvivor 
Where aurit ef Where a writ of error determines-i in the 
error abates Exchequer chamber by abatement or diſcon- 
ITT — rinuanee,. the judgment is not again in the 
ment is not in Ning o Bench, till chere be a ramittitur enter- 
B. R. without ed, for without ſuch remittitur, it cannot 
4 remittitur. appear to the court of King's Bench, but that 95 
the writ of error is ſtill pending in camers | 
: ſcacearii. 
Debt ena In treſpaſs 301. dampges were recovered, 
3 ped: 2 thereon, and error brought 
ing error in 4 of in the Ereb "chajaber, pending 
99.40 which the plaintiff broaghe an action of debt 
in chis court for the 300 J. and by all the 
judges, except Kelynge, it well lies, for the 
ho itſelf is yet in this court, and the vii 
of error is a fuperſedras only. 1. Lev. 153 
„„ 1 R. Ram. r. Yely. 29; Co. Elia 
730 
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in the'Coner oe kane Bentb. 577 
734, 922. 2 Vent. 26. 4 Mod. 2:47 Carth. 
2. Sin. ern . 3217 | 91. 8 5 : 
A judgment in debt is had in dhe King's 
Bench, and a writ of error is brought, ir 
ſtill remains a record of the Kings Bench, 
and an actioh of debt may be brought upon 
the judgment. 2 Vent. 334. 
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B AIL may bring a writ of error tam in here bait - 
redditians judicii quam in adiudicatiane u havt ir. 
arecutionis upon a judgment recovered againſtt 
them by ſeire-facias, „ 
Ona judgment for the plaintiff in the King's I. lies not in 
Bench, affirmed in the Exchequer chamber, ſaccarii n a5 
and an award of execution in B. R. on a fwardef Ex- 
ſeire facias brought by plaintiff, the defen- ecution after 
dant cannot have a writ of error in the Ex- med, . 
cbeguer chamber dam in redditione judicii quan I nod Hort. 
ain adjudicatione executions (aliter if there had 
been no writ of error before on the original 
judgment); for the merits of the firſt judg- 
ment have been examined, and ſuch ſecond 
writ is no ſuper ſadeas, and execution ſued out 
will be no contempt. See Salk. 263. t 
Writ-of error brought by bail on A judg- Bail cannot 
ment agaiaft him by ſcire facias in an inferior ii cue, jr 
court, and it was tam in redditione judicii a- if in a writ 
againſt the Principal, quam in adjudicatione of error. 
execiſtionis againſt the bail; but it was quaſh- 


/ 


be Attozney's Prattice -- | 
ed againſt the principal, andthe bail proceed- 
nt againſt him. 


1 


ed to reverſe the judgm 
Vide antes. 


z 


, * 


. r 8 DONS ee 
Error corum nobis reden. 
e e e e eee eee ee 
If a judgment If 2 judgment given in this court be erro- 
in this court I neous in matter of fact only, and not in 
| Ge erroneous in point of law, a writ of error cor. nobis rel. 
matter of a, oo, rad b Br . * . thi WOT, K. Wh WT" 
wwrit-of error An. may be broug t in this court, w ere the 
lies in this judgment was given to reverſe it; but if the 
court to reverſe judgment be erroneous in point of law, then 
it, but net if 2, writ of error cannot be brought in this 
val, of lae, court to reverſe it. Error in fact, is northe 
Meggot v. error of the judges, and therefore the rever- * 
Broughton, ſing of a judgment given by them, which is 
Cro. Eliz. only erroneous in matter of fact, is not rever- 
1% ſing their own judgment; but ĩt is other wiſe il 
if the judgment were erroneous in matter of 
law, for they cannot be thought to reverſe 
their own judgment. 
Error quod Where after errors aſſigned the writ is di- 
coram vobis, continued, plaintiff may have another wit 


dre. after fr fl quod coram vobis refidet, and upon that ma 


1 aſſgn other errors either within or 'without 
x Str. 607, the record, and is not bound to the fame er- 
Tors aſſigned upon the firſt writ. Alſo thi 
muſt be entered upon the ſame roll with th: 
firſt, that the court may ſee all together. 
Yates v. Vindbam, Cro. Eliz. 153, 281 
Writ once good, but abates by plea or deati, 
inferior court cannot proceed, but the ſupe· 

rior court, and the party may have a ne 


writ guad coram vobis reſidet; but where the 
= 8 | WII 


- 


In the Court of King's Eench. 513 
writ is ill, as to remove a record of a judg- 
ment, quod full in curia nora; where it 
was in the time of a predeceſſor, aliter. 
Dun v. Dean, Latch 198. N. B. 71. N 
But error coram vobis lies not after affirm- Noe after af. 


ance. 1 Sir. 690. 2 Str. 949, 975. fermance, 
Error coram nobis refiden. lies not in the x,,,, cor no- 


Exchequer chamber. Antea. ' bis reſiden. 
Sir Tg 2M oc} fee itn | lies not in the © 
_ Exchequer chamber. Cro. Jac. 616, 620. 
This writ. is allowed in court by the ſe- Ofallaauing it, 
condary, and becauſe. none of the ſtatutes, 2d abether a 
which oblige the plaintiff in error to put in e e 
bail, extend to this writ of error, it is ſaid to ,,, court, 
be no ſuperſedeas but by leave of the court. 
| Vide Garth. 367. r 


But a modern reporter in a caſe of Beli 
againſt Collins, Trin. 9 Geo. 1. ſeems to ſay, 
that a writ of error coram nobis refiden. may 

be allowed by the ſecondary in vacation, and: 
that it is a good ſuperſedeas from the allow- 
| ance even withour notice. 8 
| Lampton, was bail for F. S. in an action re there is 
brought againſt him by Collingwood, and judg- 1c error in the 
ment was given againſt F. S. upon which ©, #797 

Collingwood ſued out a ſcire facias againſt ern 
Lampion, and upon two nihils returned judg- 
ment was entered againſt him; whereupon 
Lampion brought a writ of error coram nobis 
reſiden, and aſſigned for error in fact, that 
J. S. died before any ca. ſa. was ſued againſt 
him; upon which the defendant took iſſue, 
and a verdict was found for the plaintiff. 
Adjudged, that a writ of error would not 
lie in this caſe, for there is no error in the 
TY 8 court; 
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May have court; but it-is reaſonable that the bau 


—_ quere- ſhould have an audita querela, becauſe he had 


not notice to come in and plead that matter, 
Mich. 6 W. & M. Lampton v. Collingwood, 
1 R. Raym. 27. 4 Mod. 306. _ 565. 
Carib. a8. 
Errors te ze The way to compel the plaintiff to aflign 
effigned on mo. errors, is by motion © court, and he muſt aſ- 
OOO ſign errors immediately on ſervice of the rule. 
How judgment On errors in fact affigned, if found for the 
reverſedon plaintiff on trial, he muſt move to put the 
error in fa. cauſe in the paper for argument, and then 
upon producing the poſtea, the court will 
- _ give judgment of reverſal. _ 
Or errerin Error in fact aſſigned in a Jade ment in 
= Apr dower, viz. that the tenant was an ideot, and 
_—_ to ah appeared by attorney, iſſue being taken on the 
without pro- ideocy, the plaintiff gave notice of trial next 
vviſe. aſſiſes, and after countermanded it, never- 


theleſs the defendant in error carried it down : 


to trial the ſame aſſiſes without a proviſo; 
and held good per cur. for he was an actor 
in the firſt ſuit, and is the party delayed by 
this means; and the iſſue was found for the 
defendant i in ertor, and the Judgment affirm- 
ed, and a precedent was cited, wherein it was 


ſo done in a writ of error out of Ireland 


| 2 Lev. 5. 
Judgment re- Treſpaſs, verdict and jJadgment agulnſt five 
verſed for defendants in C. B. 5 one of 
| e + hr ed dants died before the verdict. Error port per 
before werdie. 5 four ſurviving's defehdants; but the writ 
| ill, becauſe it did not ſet forth that 
the” fth defendant was dead, the plaintiff i in 


error prayed a new writ of error cor. vobis 


refiden. the plaintiffs on 1 anotherday moved - 3 


defen- 
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in the Court of King's Bench, 513 
a ſuperſedeas, becauſe the writ was not a /#pe- This turit no 
ſedeas of itſelf, as the firſt writ of error was; ſuperſedes 
and a ſuperſeders was granted, and the plain- — mo 
tiffs put in bail theteon; error aſſigned that FT 
one of the five defendants died before verdicts 
iſſue and verdict thereon; but exception be- 
ing taken to this writ of error, it was alſo 
quaſhed. Motion for a ne writ of error cor. 
vobis refiden. and a ſuperſedeas, which was Though te 
granted on putting in bail; but the ſuperſe- „ * = * 
dias was oppoſed as being the third writ of 25774 graned; 
error; ſed per cur. This is the firft writ of and 40% a 
error coram nobis refiden. for the other was ſuperſedeas, 
void. Verdict for plaintiffs in error on the 
above iſſue, Judgment reverſed. Hil. 7 
VV. g. B. R. Walker v. Stokoe. Cartb. 367. 
1 Kol. Abr. 755, is wrong, as appears by Tel. 
117. and that Salk. 337. is ſo, vide Lill. Ent. 

278. vide 2 Lev. 38. 3 Keb. 28. 1 Mod. 
| 285. 1 Vent. 207, 208. Carth; 369. Show; 

49. Et 9. the reſolutions, Lambden v. St. 
| Zobn. Hil. 12 Geo. 1. Merrifield v. Wellen, 

Trin. 2 Geo. 2. Thompſon v. Lyon, Paſch. 4 
| Geo. 2. Herne v. Buſbel, Paſch. 6 Geo. 2. 
Weele v. Smith, Trin. 6 Geo. 2 Harris v. 
= Burley, Paſeb. 7 Geo. 2. | | 


Error from Ireland. 


I of eompelling the plaintiff Plaintiff to 
L in the writ-to affign etrefs, is by mo- 8" errors en. 
tion in court, and he will be ordered to aſſign Ou 
errors within a week after fervier of the rule: 
and if the plaintiff, his attorney or agent, 
cannot be found, the court will order that 
2 - ſticking 
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May have court; but it is reaſonable that the party 
Auditaquere- ſhould have an audita.querela, becauſe he had 
* not notice to come in and plead that matter. 
Mich. 6 W. & M. Lampton v. Collingwood, 
I R. Raym. 27. 4 Mod. 306. Salk. 262. 
Carth. 282. Na he e 4 
Errors tobe The way to compel the plaintiff to aſſign 
affgned on mo- errors, is by motion in court, and he muſt aſ- 
9 ſign errors immediately on ſervice of the rule. 
How judgment On errors in fact affigned, if found for the 
 reverſedon plaintiff on trial, he muſt move to put the 
error in fact. cauſe in the paper for argument, and then 
upon producing the paſtea, the court will 
give judgment of reverſal. 


On errorin * Error in fact afligned in a Judgment in 
3 


2 5 coor dower, viz. that the tenant was an ideot, and 
cauſe to trial appeared by attorney, iſſue being taken on the 
without pro- ideocy, the plaintiff gave notice of trial next 


wiſh. aſſiſes, and after countermanded it, never- 


to trial the ſame aſſiſes without a proviſo ; 
and held good per cur. for he was an actor 
in the firſt ſuit, and is the party delayed by 
this means; and the iſſue was found for the 


defendant in ertor, and the judgment affirm- 
ed, and a precedent was cited, wherein it was 


| ſo. done in a writ of error out of Ireland 
2 Lev. 5. 8 1 . 3 7 
Fadgment re- Treſpaſs, verdict and jodgment againſt five 


verſed for defendants in C. B. bur one of t e defen- 


Heath fot f dants died before the verdict. Error port per 
before werdig, the four ſurviving defendants; but the writ 
being ill, becauſe it did not ſet forth that 

the fifth defendant was dead, the plaintiff in 

error prayed a new writ of error cor. vobis 

reſiden. the plaintiffs on anotherday moved for 

"JI g 


theleſs the defendant in error carried it down 


in the Court of King's Beneh. 5815 
n ſperſedeus, becauſe the writ was not a ſ#peF- This writ no 
 ſedeas of itſelf, as the firſt writ of error was; ſuperſedeas 
and a ſuperſeders was granted, and the plain- 1 200 
tiffs put in bail thereon; error aſſigned that 
one of the five defendants died before verdict; 
iſſue and verdict thereon ;. but exception be- 
ing taken to this writ of error, it was alſo 
quaſhed. Motion for a new writ of error cor. 
wobis refiden. and a ſuperſedeas, which was Tong tao | 
granted. on putting in bail; but the ſuperſe- „ ok Dd 
dieas was oppoſed as being the third writ of 72757 — | 
error; ſed per cur. This is the firft writ of and 4% a _ 
error coram nobis refiden. for the other was ſuperſedeas, 
void. Verdict for plaintiffs in error en the 
above iſſue, Judgment reverſed. Hil. 7 
W. 3. B. R. Walker v. Stoloe. Cartb. 367. 
1 Rol. Abr. 785, is wrong, as appears by Tel. 
117. and that Salk. 337. is ſo, vide Lill. Ent. 
278. vide 2 Lev. 38. 3 Keb, 28. 1 Med, 
285. I Vent. 207, 208. Carth. 369. Show; 
49. Et Q. the reſolutions, Lambden v. St. 
22 Hil. 12 Geo. 1. Merrifield v. Wellen, 
Trin. 2 Geo. 2. Thompſon v. Lyon, Paſcb. 4 
Geo. 2. Herne v. Buſhel, Paſch. 6 Geo. 2. 
Weele v. Smith, Trin. 6 Geo. 2 Harris v. 
Burley, Paſeb. 7 Geo. 2. | 


Error from Ireland. 


in the writ-to aſſign efrfors, is by mo- Mer n 
tion in court, and he will be ordered to aſſigag | 
errors within a week after fervite of the rule: 
and if the plaintiff, his attorney or agent, 
cannot be found, the court will order that 
L1z ſticking 


516 The Attoznep's Pꝛadice 
ſſtlticking up the rule in the public office, ſhall 
be good ſervice on the plaintiff in error. 

By like rule And the plaintiff in error muſt move the 
d:fendant to court for a rule for the defendant to join in 
Jein. errors, and he has four days. ro do it in after 
| ſervice of the rule. 

"Muſt bean On an aſſignment of errors from Ireland 
efidavit peri- there muſt be an affidavit annexed, verifying 
2 the ſame. 

Judgment lf the judgment is affirmed, the record is 
affirmed, exe- tranſmitted to Ireland, and the court there a- 


cution muft be Wards execution. 
awarded in 


Ireland. | - 
No ſci. fa.as No ſeire facias ad e errores les here 


audiend. error. upon a writ of error on a judgment in Ireland, 

but a rule of court to aſſign efrors. Butler 

againſt Zanchy, Hil. 21, 22 Car. 2. Vide 2 

Keb. 590. FE 

Of bringing in When the tranſcript i is brought over from = 

_ copying the Ireland, it is to be lodged with Mr. Hawly Wl 

* ſigner of the writs, from whom firſt che Wi 
plaintiff in error, and then the defendant in Wl 

| error takes it out and copies it. Ip 

Of obtaining If the plaintiff in error does not bring in 
EE” the tranſcript, and thereby delays the deten- 

tranſcribing, dant of his execution, the defendant muſt ob- 

tiaina certificate from Mr. Hawley, with whom 

the cranſcript ought to be lodged, that the 

tranſcript is not brought in; whereupon the 

curſitor will make out a writ de execution! 

| Jjuditii, directed to the chief juſtice in Irelani. 

e If the judgment be affirmed with coſts, no 

effrming the execution can be had here; an original exe- 

* cution cannot iſſue into a foreign county, and 

this: court cannot iſſue an execution into the 

county 


in the Court of King's Bench. 517 
county (in Jreland) where the action was 
brought in order to ground a teftatum. 
| Mich. 10 W. 3. B. R. Coot v. Lynch, Carth. 
460. | 

Ws def. error in B. R. in England, and judg- e, fag 
ment reverſed, and judgment given quod quer. — e 
recuperet terminum, Sc. And reſolved, that land. 
there ſhould be a writ directed to the chief 
juſtice in Ireland to reverſe that judgment, 
and commanding to award execution. Cro. 
C. ö ny hn | 
The houſe of Lords in /reland have no ju- 
riſdiction to affirm, or reverſe any judgment 
or decree, made in any court in that kingdom. 
at. 6 Geo. 1. c. 5. F. 2. 
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Error in parliament. 


Writ of error that is brought in the par- H 4 writ 
1 liament, is made returnable immedi- error in par- 
iely, or upon a prorogation ad proximum Caren f made 
oy f returnable, 
arliamentum, becauſe that court, during the + 
eon of it, fits continually, and has no va- 
ation; and it is for the honour of that high 
oort to be immediately attended, that they 
ay do the ſpeedier juſtice; the proceed- 
g there are very expeditious, there being 
po /cire facias ; but upon a' motion made in 
e houſe by one of the peers, a day is ap- 
dointed for the plaintiff in error to aſſign his 
rrors, and after iſſue is joined on in nullo 
erratum, upon another motion made in 
anner aforeſaid, their lordſhips appoint a 


1 
* 
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Ejcctment in B. B. in Ireland; judic. pro Of reverſing a 
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- day for the hearing of the errors; at which 
day. both parties muſt attend with their coun- 
ſel; but neither party muſt, have more than 
two counſel to plead for him. 

Error lies nt Error lies not from the court of Exchequer 
* to the houſe of lords, for the Exchequer 
to the bouſe of chamber interpoſes. Salk. 511, 4 Inſt. 21. 
lords,  " 31 Ed. 3. | | Se IEA e 
Where judg- Action in the court of King's Bench by ori- 
—_— e ginal, judgment for the defendant on a ſpe- 
— cial verdict, and error brought in parliament; 
fame judgment if the parliament reverſe the judgment, they 
asB.R' will give the fame judgment as the court of 

ought to haue King*s Bench ought to have done. Philips v. 
ny" Bury, Carth. 180, 319. 1 R. Raym. 9, 10. 

Show. P. C. 57. Q. How it would be if the 

judgment was upon a demurrer, and a writ of 

inquiry neceſſary. Vide antea, fol. 1 

Suing in the Debt for an eſcape, and judgment thereon 

court below, in C. B. error in B. R. and bail thereon, judg- 
| 5 ment affirmed, error in parliament; pending 
jiament, 7 2 Which the plaintiff took out execution againſt 

contem t and the bail, who petitioned the houſe of lords RN 

breach of pri. againſt the attorney who took out the execu- 

CO. a tion, alledging it to be a contempt and breach 

r of privilege. Reſolved, that it was a con- 

tempt and breach of privilege, and the plain- 

tiff*s attorney ordered to make reſtitution of 

the goods taken in execution, which was ac- 

cordingly done; but the lords being informed 

that the judges held it no contempt at law, 

ſpared the coſts in this caſe as to the attorney 

who ſued out the execution. 1 Will. 685. 
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Foriſmech as ypon writs of error return- Proceedings on 


able in this high court of parliament, the 2277s of error 


plaintiffs therein often deſire to delay juſtice, 
rather than to.come to the determination of 
the right of the cauſe ; it is therefore ordered 
by the lords ſpiritual and temporal in parlia- 
ment aſſembled, - That the plaintiffs in all 
ſach writs, after the ſame and the records be 
brought in, ſhall ſpeedily repair to the clerk 


in parliament, 


of the parliament, and proſecute the writs 


of error, and fatisfy the officers of this houſe 
their fees juſtly due unto them, by reaſon of 


the proſecution of the ſaid writs of error, and 


Errors to be 


the proceedings thereupon, and further ſhall i 8 


aſſign their errors within eight days after the 


ays, or non 


proſs and re- 


bringing in of ſuch writs with the records; mittitur. 


and if the plaintiff makes default ſo to do, 
then the ſaid clerk, if the defendant in ſuch 


| writs require it, ſhall record that the plaintiff 


hath not proſecuted his writ of error; and 
that the houſe doth therefore award thar ſuch 


Plaintiff ſhall loſe his writ, and that the de- 


fendant ſhall go without day, and that the 


record be remitted ; and if any plaintiff in If :,1;nution 
any writ of error ſhall alledge diminution, all-dged, and 
and pray a certiorari, the clerk ſhall enter an certiorari 
award thereof accordingly ; and the plaintiff .. 


map, before in nullo eſt erratum pleaded, ſue 


forth the writ of certiorari in ordinary courſe, Certiorari 7 
without ſpecial petition or motion to this 29 ire 


houſe for the ſame; and if he ſhall not pro- 
ſecute ſuch writ, and procure it to be re- 
turned within ten days next after his plea of 
diminution put into this houſe, then unleſs he 

LI ſhall 


motion, and 
be returned in 
ten days, 
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thereof, and 


defendant to 


proceed as if 


Printed caſes 


te be ſigned. 


. Caſes delivered to the lords of this houſe; 


ſuch writ, he ſhall loſe the benefit of the 


The Attozney's Pzaffice-. ..- 
ſhall ſhew. ſome good cauſe to this houſe for 
the inlarging of the time for the return of 


ſame; and the defendant in the writ of error 
may proceed as if no-ſuch writ of certiorari 


| none er ie, OTE awarded. Ordo dom. procer. die Hamit 


13 Dec. 1661, | . 

The houſe taking notice, That upon ap- 
peals and writs of error, there have been of 
late ſeveral ſcandalous and frivolous printed 


for preventing whereof for the future, it is 


this day ordered by the lords ſpiritual and 
temporal in parliament aſſembled, That no 
perſon whatſoever do preſume to deliver any 
printed caſe or caſes to any lord of this houſe, 
unleſs ſuch caſe or caſes ſhall be ſigned by 
one or more of the counſel who attended at 
the hearing of the cauſe in the courts below, 


or ſhall be of counſel at the hearipg in this ; 


houſe: and this order to be added to the 
roll of ſtanding orders, and affixed on the 
doors of this houſe and the courts in Wieſt- 
minſter. Ordo dom. procer. die Martis 19 Apri- 
lis 1698, te 15 18 


M putting off Upon conſideration of the great inconve- 
a day of hear. niencies ariſing by motions and petitions for 
ing without putting off cauſes, after days have been ap- 


* of two 


ays, and oath 


frre. 


pointed for hearing thereof, it is ordered by 
the lords ſpiritual and temporal in parliament 


aſſembled, that when a day ſhall be appointed | 
for the hearing any cauſe, appeal, or writ of | 


error, argued in this houſe, the ſame ſhall 
pot be altered but upon petition z and that 
+ no 
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no petition ſhall in ſuch caſe be received, un- 

| leſs two days notice thereof be given to the 

| adverſe party, of which notice oath ſhall be 

| made at the bar of this houſe: And it is fur- 

| ther ordered, that this order be added to the © 
roll of ſtanding orders. Ordo dem. procor. 
die Mercur. 22 Dec. 1703. | | 
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Ordered, that in all caſes upon writs of Certificates ” 
error depending in this houſe, when diminu- be given of . 


tion ſhall be at any time alledged, and a cer+ certiorari's be- 


tiorari prayed and awarded before in nullo 9 
eſt erratum pleaded, the clerk of the parlia- writs of errur. 
ments ſhal], upon requeſt to him made, give 

a certificate that diminution is ſo-alledged, 

and a certiorari prayed and awarded there- 

upon: And it is further ordered, that this 

order be entered on the roll of the ſtanding 
orders of this houſe. Ordo dom. procer. die 
eneris 21 Feb. 1717. ee | | 


= Upon report from the committee of the How 7 1 
bole houſe, appointed to take into eonſider- 77%,” 7% 
tion matters relating to the proceedings on cauſes. i 
ppeals and writs of error; it is ordered by 

The lords ſpiritual and temporal in parliament 
ſcmbled, that at the hearing of cauſes for 

he future, one of the counſel for the appel- 

ants ſhall open the cauſe; then the evidence 

Won their ſide ſhall be read; which done, the 

pther counſel for the appellants may make 
dbſervations on the evidence: Then one of 

he counſel for the reſpondents ſhall be heard, 

ind the evidence on their fide to be read; af- 

er which theother counſel for the n 

| | ſha 
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ſuperſedeas. day of the ſeſſion, viz. 1 March, returnable 


322 Che Attomey's Pꝛattite 
ſhall be heard, and one counſel only for the 
appellants to reply. Ordo dom. procer. die 
Sabbat. 2 Mart. 172777. 3 
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Writ er A writ of error returnable in parliament, 1 
ene 57 diſcontinued by the prorogation of the par. WM 
Fiend uri no liament: Another writ brought teſte the llt * 


19 November, the day to which it was pro- 1 1 
rogued. The court reſolved, that though nl 


> 
5 


” 
Et 


the firſt writ was not diſcontinued by any 
_ a& of the „yet this ſecond ſhould be | 
' no ſuper — That a writ of erra 
| returnable ad proximum parliamentum could 
If returnable not be good; but here the parliament wa _ 
ad prox. par- prorogued to a day certain that in r« 
liament' zoſu- gard of the length of time in the return i 
perſedeas. ſhould be no ſuperſedeas. 1 Vent. 311 if 
When a ſicond If a writ of error be brought in the E. 
evrit of error chequer chamber, and that being diſeontinued, 
 ſuperſedeas, another is brought in parliament, this ſecond A 
andy * writ is a ſuperſedeas. But if a writ of error ſa: 
be brought in parliament, and that abate, 
and the plaintiff brings a ſecond, this is 9% 
fuperſedeas, becauſe it is in the ſame cou 
x Vent. 100. — “ 
Prorogation of A writ of error teſte 30 Nov. ult. return 
133 able in parliament 13 April next, the day to 
of a writ f Which parliament was prorogued. Hal: 
error, The lords have lately declared, that proto WG 
gation does not determine a cauſe depending K 
in parliament by writ of error; but th st 
comes not to this caſe, the writ not being 1-4 
turned. A writ of error returnable ad pre 
mum parliamentum is not good; but othervil * 
N 3 - MY | 


\ 


x 


nin the Court or King's Bench. $23 

ie they are ſummoned or prorogued to a day - 
XX certain. A writ of error. bore teſte 10 Nov. Writ of error 
nd returnable 1. Nov. prox. futur. and the with « long 
record was ſent into the Exchequer chamber, TR 
a miiiimus indorſed upon the roll here; and 
it was reſolved execution might be taken out, 
becauſe of the long return. 2dly, That tho? 
there were a mittimus upon the roll, yet the 
record remained here until the return of the 

= writ to all purpoſes. og a 
Ihe opinion of the court, the writ of er- 

ror was no ſuperſedeas, but would make no 

rule, becauſe not judicially before them; but s 
party muſt take out execution if he thought 

ft, and then, if the other ſide moved for a 
per ſedeas, would reſolve the point. 1 Vent. 
A writ of error does not determine by a Error not de- 
B prorogation of the parliament. 2 Lev. 93. eee 
If on a judgment in the Common Pleas, a Ui erer io 


it of error brought in this court, bail put parliament of 

according to the ſtatute, and judgment af- judgment of- 

fr med, a writ of error be brought in parlia- /7me in B. R. 
oent, the party muſt give a new recogni- dee * 2 

ance, for the firſt recognizance does not in-“ 

clude payment of coſts to be aſſeſſed in the 

houſe of lords, Salk. 97. 8: 


GEORGE the third, by the grace of Scire facias 
God, of Great Britain, France and Ireland quare execu- 
King, defender of the faith, Sc. To the 731 , . 
ſheriff of Middleſex greeting : Whereas Mar- vn 
daduke A. lately in our court, before Sir Ed- out of the court 
ward N. knt. Sir F. P. knt. and Sir Jabn P. / Common 


Kat. our juſtices of the bench at Mel minſter, , 7 writ 


of error into 
Y the King's 
Bench. - 
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by our writ, and by the judgment of the 
ſame court, recovered againſt Michael A of 
the pariſh of St. Paul Coveni-Garden in the 
3 county of Middleſex, gent. two hundred 
pounds of debt, and ſixty fhillings for his da- 
mages which he had ſuſtained as well by oc- 
caſion of the detaining of that debt, as for 
his coſts and charges by him about his ſuit in 
that behalf expended; whereof the ſaid Mi. 
chael was convicted, as by the inſpection of 
the record and proceedings thereon, which we 
lately cauſed to come in our court before us, 
for certain cauſes concerning error, appears to nel 
us from record: And now, on behalf of the AE 
ſaid Marmaduke in our ſaid court before us, 
we have been informed, that although the 
ſaid judgment be given in form aforeſaid, yet nel 
execution for the ſaid debt and damages (till al 
remains to be made to him; whereupon the | 
ſaid Mardaduke hath prayed us, that a pro- 
per remedy may be provided for him in this 
caſe : And we, being willing that what is juſt | 
ſhould be done on this occaſion, command 
you, that by good and lawful men of your 
bailiwic, you make known to the ſaid Michat 
1; 1 18 | that he be before us, from the day of 
RM whereſoever we ſhall then be in Eng- 
00 | land, to ſhew if any thing he has or knows 
0 8855 to ſay for himſelf, why the ſaid Marmaduke 
_ ought not to have his execution againſt him 
108 for the ſaid debt and damages, according to 
With | gs the force, form and effect of the ſaid recovery, 
1 if he ſhall think it expedient, Fc. and further 
to do and receive what our ſaid court before 


us ſhall then and there conſider of him * 
; | this 
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in the Court of King's Bench. 525 
| chis behalf; and have you there the names 

of thoſe by whom you ſhall: make known to 

him, and this writ. Witneſs, Se. 


= GEORGE. the third, by the grace of 4nther on a 
== God, of Great Britain, France and Ireland) Ane, mn 
king, defender of the faith, Sc. To the 8 
= mayor and bailiffs of the town of Northamp- 

70» greeting: Whereas Peter L. lately in our 
court, of the town aforeſaid, before you with- 
out our writ, and by the judgment of the 
ame court, recovered againſt. Francis S. eſq; 
hirty-ſeven pounds, fix ſhilling and nine 
Spence, for his damages which he ſuſtained | 
s well by occaſion of the not performing 
eertain promiſes and undertakings lately made 
co the ſaid, Peter L. by the ſaid Francis S. as 


_—_— 
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or his coſts and charges by him about his 
it in that behalf expended, . whereof” the 
ad Francis S. was convicted, as by inſpection 
f the record and proceedings . thereupon, 
bhich we have lately cauſed to come in our 
ort before us, for certain caufes concerning 
ror, appears to us of record: And now, on 
hc behalf of the ſaid: Peter L. in our ſaid 
ort before us, we have been informed, that 
ehough the ſaid judgment was given in form 
ereſaid, yet execution for the ſaid damages 
ill remains to be made to him; . whereupon 
We ſaid Peter L. hath humbly intreated us 
dr a proper remedy to be provided for him 
this behalf; And we, being willing Fg 
hat is juſt ſhould be done in this behalf, 
gommand you, that by good and lawful men 
che bailiwic of the town aforeſaid you 
To | 5 make 
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Oc. 3 
ee And afterwards, to wir, „on Wedneſday nen 


ter two ſci. 
fa's in error 


on Jett ment. 


Lilly's Entr. 
224, 236. 


Hanſ, Entr. 


258. 


ing to the force, form and effect of the ſail 
Firſt ci, fu. 


make known to the ſaid Francis 8. chat he 


or knows to ſay for himſelf, why the ſaid | 
Peter L. ought not to have his execution | 


_ writ of our lotd the king to be directed u 
the ſheriff of the faid edunty of Surrey, t 
Warn the ſaid | Elizabeth to be before ou 
lord the king, whereſoever, Sc. to ſhew i 


execution thereof againſt her, as well of th 
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be before us from the day of 
whereſoever, Se. to ſhew, if any thing he has 


againſt him for the ſaid damages, according W 


to the force, form and effect of the ſaid re. WM 
covery, if he ſhall think it expedient, G. Wl 


and further to do and receive what our ſaid 
court beſote us ſhall then and there conſider AN 
of him in this behalf; and that you have 1 
there the names of thofe by whom you ſhall F 
make known ro him, and this writ. Winch 


#4k5 


after three weeks, from the day of the 1200 
Trinity in this fame term, before our lord th 
King at Weſtminſter the ſaid' George 9 2 
comes in his proper perſon, and fays, thi 
execution of the ſaid judgment till remain 
to be made to him; "therefore he prays thi 


any thing ſhe has or knows to ſay for herſcl, 1 
why the ſaid George ought not to have hi 


fleſſion of · the ſaid term yet to come of ant 1 
n the ſaid tenements, with the appurtenances 
as of his damages, coſts and charges, accord. 


recovery; and it is granted to him, Cc. Þ 
which it is commanded to the ſheriff of tit 
W of * that by good and lauf 

me 


naa of his bailiwic he make known to the 
che king from the day of St. Micbael in three 
= wecks, . whereſoever, Sc. to ſhew in form 
WW =forclais, if, &c. And further, Ec. The 
ame day is given to the faid George, Wo, At 
pr hich day, 1 lord the king at V.. 
ier, the ſaid George comes in his proper 
3 11> _ and the ſherif of the faid po er Returned 
rr, to wit, A. B. eſq; returns that the ſaid -—_ 
RE /izabetb Arnold has nothing in his bailiwie 
v bich he can make known to her, nor is 
ec found in the ſame, and ſhe does not come: 5 
berefore, as before, it is commanded to the Alias ſci. fai 
eriff of Surrey, that by good, Sc. he make 
on to the ſaid Elizabeib, that ſhe be be- 
ee our lord the king on the octave of St. 
n, whereſoever, Gc. to ſhew in form 
eeeſaid, if, Sc. And further, Cc. The 
eee day is given to the ſaid George, Se. 
wich day, before our lord the king at 
ninſter, the ſaid: George comes in his pro- 
r perſon: And the ſheriff of the ſaid coun- Nibil re- 
of rr, to wit, the ſaid A. B. eſq; like- urn. 
(returns, that the ſaid Zlizaberh has no- 
ein his bailiwie by which he can make 
on to her, nor is ſhe found in the ſame; 
3D d the ſaid Blizabeth,although on the fourth 
of the plea ſolemnly required, came not, 
it made default; and upon this the ſaid 
orge ſays, that the ſaid Elizabeth hath not 
Zee a de or errors in the ſaid re- 
rd and proceedings: Therefore a day is a 
ven to the ſaid parties before our lord the ns 3 
g at Weſtminſter until Wedneſday next af- ort. 
fiſteen days from the day of St. Mar- 


tin, 
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in the Court of King's Bench. 527 
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Cofe. 


And charges, which he ſuſtained by occaſio | 1 
of the delaying the execution of the ſaid pee EE. 


the ſaid Elixabeib be in mercy, and that the f 
ſaid George have therefore his execution againſt 


ſaid tenements with the appurtenances, as of | 


The Attozney's' Price / 
1 to wit, ta the ſaid Elizabeth to aſſign 
error or errors in the ſaid record and proceed- 
ings, Sc. At which day, before our lord the | 
king at Weſtminſter, the ſaid: George comes in 3 + 
his proper perſon, and the ſaid Elizabeth at 
that day ſolemnly demanded came not, but 
likewiſe made default; nor has ſhe further 
proſecuted the ſaid writ: of etror againſt the | 
laid George: It is therefore conſidered, that 
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the ſaid «Elizabeth: as well of the poſſeſſion | I 
of his ſaid term yet to come of and in the i 1 
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his ſaid damages, coſts and charges, ag 1 
to the force, form and effect of the ſaid re 
covery, Sc. And. it is further conſidered, = 
that the ſaid George recover againſt. the 1 1 
Elizabeth five pounds and ten ſhillings. ad. 
judged to the faid George by the court of ou 
ord the king now here, according to the 
form of the ſtatute, for his damages, coſt 


ment, by pretence of proſecuting the ſaid wri 
of error; and that the ſaid George likewik 
have thereupon execution, c. 

Vide . more e N. 
Miene ieee III. 
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Audil. 


Weg, +0 


inthe Court of Ang s Bench. — 429 


E 
72 
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Aula guerela. 


AN audira guerela is a new kind of action, In an cf 
and commenced only 10 E. g. it doth 2 t dus. 


= not lie where there is any other Temedy at 
law for the plaintiff, either by plea or other- 
wiſe. 1 Raym. 89. 1 Iuſt. 290. . 
Any perſon bound by ſtatute or recogni- 
| Zance, or againſt whom a judgment is given; 
that havh a releaſe, or other matter in wri-. | 
: tings or any matter in fact whereby he ought 2 5 
co be diſcharged and releaſed, but hath no 
ay in court to plead the ſame, ſhall have 
= this writ, which iſſues out of the Chancery, 
directed to the judge of this court, or of the 
_— Common Pleas; and is in the nature of a com- 
miſſion to the judges to call the parties be- 
ore them, hear the complaint; and to do 
It oa a judgment in this court, and a writ Ji, dt on 
ef error brought thereon in the Exchequer 7/5 
chamber, the plaintiff in the original action 
rings debt on the judgment, and recovers a the firf judg- 
gudgnetit thereupon, and afterwards the firſt nent he after- 
adgment is reverſed on the writ of error, an 7 3 
42 querela may be brought for relief agair — = 
— -; :... _ 
q If after judgment againft the bail the I lies for bail i 
judgment againlt the principal be reverſed 2% / 7 f 
de the bail may have an audita june a i 
: ond Br gain the | 
Mm  Judgnen © £ 148 


P 
; _ A 2 — "ef * N 
” 1 1 2 a ES * er 
2 © 5 3 8 n. — - — 2 = < * 1 — = * — mY . N 2 — PR n n 
0 —— * Fs 3 5 PAPER on ESA WII AK — SE a Amo IRS ew 88 * 
- + * muß; 
8 ws = 9 ee eee een . GN + 0x, 4-2 
re * — — —— —̃ —ññ 7 — IO ITY — I 3 8 es "Y ITN 
S . — the ET eye gs = er ce EIT IS 222 hee wile nn rr e . 
- " 2 — —— — A — — — —— 2 2 4 >< - 5 — — 
= — - - — Wc —— — I — —— r > - —— 22 
5 — — - _ —_ — * 0 » . * "ha — OY E 0 Ct C — = - tt — why — 2 N — _ _ — = 
* = 22 © 5 5 * 2 93832 —̃ —e— — — — - 6 — — 29 — — 
2 lA owe 1. Oy - - \ — . _ - 
- — — —  —— — 


— — 


= * * . * 
1 * — 
— 4 a — 
— ap debieyees ye 
* - — 


—— — ä — —ů — 
. — 
— 3 - - — 


F 
— — 


n 


== - — 
— — 
— 
: = -_ — 
— _ _ — — — =_ 


— 
— — eo re 


— — 


— ͥ — 


— ow et 


— — — — — 
— es ee — — 


— 


— - — — een 


— rite — 

- = — — 

— = - 
— _ - 


— — —ę— 
* ; 


= 
+ { 
I 7 
i y if 
Ls i: 7 
- 4.2 P + 
TH: * #41 + # 
l of an | 
it : ji 
19H F M 
1 4" MI. 
Ll 4 i 
179 1). * 1 
F 9359410 76 
1 110909 þ 
ek Oe Hp 
| wo 
od, TO105FITR 
g | 
net J 
11 th | 
11 F : 
14; 10 i 
. N 
179 
LANE © (fs 
\ 
1 j 
is. OR } 
$1 I. 
ien 459 
| : % . 
1 TI 
I | 
50H 
J. il 
Mi) N 
ee . 
Tha." j 
(HE; x 
Ut OL 
- 
. l 
: +15 F 
: 111887 
, 7 
af It! 
$1 ny 
Menn 
in 
111 % 
Mn 
1 4/1 
: 1 . 
95 Wil N 
517 $ 
| ; 
1 1118 
e 
Na 3th 
1 i i . 
Fehn 
1 | 
144 : 
$05 raw 
S Tr f . N 
1 F 1:33 
f j 
w Een 
+ T £ 
t HH 
' he "YL 
, N i! 
e 
A e 
Mee 
177 
Te 
OM PTR 
M e 
1 (Wi 110 
in . 
Aan! 
61 i 
C 4 
: : in 4 1 
l 4 
T7760 114 
me ji YU 


hh - 
Ah 
#1: 
1b 
BY 0 
. 1 
18 1 ' 1 
1H! 
| malt | 
nit 
1088 94 
. 


2 — Sz = 
————— — — ——— — — 
— — — 


= r ——— — I X- 
— — - — — — * . — 
—— —— ͤä —äñ7ä — — == DD — — 
— —ñ—ñ— RD k — EE IRE == : 
— — — — 4 K - — —— — = 
. : : — — — 


— 
— 
— 


—_ —— — 


I lies uma If at My prius in treſpaſs a verdict be found - 


530 The Attozney's Pꝛadice 
For bail ifm Judgment in debt againſt Halloway, who 
ca. ſa. again died, not having ſatisfied the debt or ren- 
 *be principal dered his body; a ſcire facias iſſued againſt 
on A. the bail, and after two »jbils execution was WM 
Eon awarded, whereupon they brought an audi: i 
querela, and becauſe no capias ad ſatisfaciend, 
had been awarded againſt Halloway, they had 
judgment. Hil. 40 Eliz. B. R. Hobs v. Ted. 
JJ £95. ff EE 
Aſſault again If an action be brought againſt A. for : 
eo, plaintiff treſpaſs committed by him /mul cum B. and 
= > mace judgment be obtained thereupon, and after. 
3 wards the plaintiff releaſe B. an audita queren 


lies for A. on this releaſe. To 

1t lies for one Tf one be taken in execution, and after 
00 ee A wards ſet at liberty by the plaintiff, and then 

and taken taken again upon the ſame execution, he 

again. may bring his audita querela to be enlarged; 

for the execution was diſcharged, and being 

once diſcharged is diſcharged for ever, ant nn 

ſuppoſes a ſatisfaction. hp: 


releaſe after for the plaintiff, and damages aſſeſſed, an 

"wes op before the day in bank the plaintiff releaſe u 
bank, > the defendant all actions and demands, and 
_  afterwardsprays judgment, and ſues execution Wn 
_ thereupon, the defendant upon that releak 

| | ſhall have an audita guerela. 

Where an au · An audita querela' lies not after judgment 
dita querela upon a matter which might have been pleadei B; 
lies nat. before; but where the party was condemned, - 
and had no day in court to plead it, an at „ 

| dita querela lies. Cro. Elia. 25. Antea. 
After award Where a defendant had matter hic 
2 Gi fa, on might have been pleaded to a ſcire facias, and 
ſei feci 2. has loſt the benefit of that by an award d 
| | execution 


\n the Coutt of King's Bench. $31 


=o 
Key. 


eſtopped 


a 


for ever, and can never have an op- nt cannot 

. | o let himſelf i K have advan- 
portunity or means to et himieit in to take ee een 
advantage of that matter; but where it is an, 1. 7e 
award on two nibils returned, he may relieve har ; etber- 
himſelf by andita guerela; and the court will w/e ter two 
Wave him that trouble, and relieve him, upon nihils. 
motion, unleſs the ground of his audita que- 

ela be a releaſe, or ſome ſuch matter of fact 

ks may be proper to be tried. 1 

_ No writ of audita querela for any cauſe No 22 g 
hatever ſhall be allowed but in open court, 4% 7? © 


. ae i allowed but in 
ad on motion. Trin. 9 Fac. 1. apes ants; 
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An audita querela is no ſuperſedeas, and Audita que- 
erefore execution may be taken out, unleſs _ no ſu- 
8 /pcr/edeas. be ſued forth; and if the audita Peredeas. 
arela be founded on a deed, it muſt be 
oed in court before a Juperſedeas ſhall be 
Pied. : | 
lf an audita querela be founded upon a re- Proceſs in au- 
rd, or the party be in cuſtody, the proceſs dita querela. 
on it is a ſcire facias; but if it be grounded 

2 matter of fact, or the party be not in 
ctody, and only brought quia timer, the 
oceſs is a venire and diſtreſs infinite. ä 
One in execution may be bailed on an au- Bail on audita 
(4 gquerela, but muſt procure four perſons querela. 
become bail for him. | 
Bail ſhall not be taken on an audita querela No bail taken 
t in open court, and by ſpecial motion. 9 audita que- 


by 9 ac. 1. rela but in 
7 , ' court and on 
Eagle being taken in execution upon a ien. 


ugment on a ſcire facias againſt him as bail, 
Ogle, brought an audita querela ſuggeſting apr. _— 
$ infancy, and the writ being brought into dim querela. 

M m2 court 
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execution upon a ſcire feci returned, he is turned, df. 
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$39 - The Attoey's Pradice- 
888 court he appeared in propria ſona, and 

| moved that he might be inf; and his 
witneſſes examined; his mother ſwore that he Lo 

was at that time twenty years old and no | 

more, and a maid ſervant gave circumſtan- Wl 

8 tial evidence to the ſame purpoſe; where- 
of adnittin upon it was moved that he might be bailed. = 
ene in execution Curia: Tis matter of diſcretion either to 
1 admit him to bail, or to refuſe him, he being 
rela, a” in execution; but if he had brought his ax ® 
Atta querela before he had been taken in exe 1 
cution, he muſt have had a ſuper/edeas of 
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courſe. The court requiring the evidence u 


be ſtrengthened by a copy of the regiſter of | 
his birth, he appeared again in Michaelnu 
term in cuſtody, and a copy of the regiſter b. 
ing produced and proved, and the mother and 
the maid ſervant giving the ſame evidence, 3 
before, he was x Trin. 5 W. SM 
B. R. Loyd v. Eagle, Carth. 278. 1 
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in the Court of King's Bench. 533 


| The ins al the bail-piece on an audits” 


* {ak I” Ys 4.5 * * — = Y 1. 


* 


og | C 
* term in . year of king George the bail. piece. 
arſh; (to wit.) J. L. of, &c. is delivered on bail to 

ey os 2 4 aurit of audita querela brought, | | i 
lh 55 him to be diſcharged of and from a judgment gi- 1 
| wen againſt him in the court of un lord the king, be- | 1 
th. fore the ling himſelf, at the ſuit of one J. W. for, 
| "foe hundred pounds of debt, and for damages, cofts - 
and charges to | | 


J. D. off, &e. gent. 
F. J. %, &c. gent. 
G. H. of, & c. gent. 
| and 


YN 
J. K. of; &c. gent. 


333 
r 


== You ſeverally acknowledge yourfelves to 2555 condition 
owe 7. V. the ſum of one thouſand pounds. the recog- 
D pon condition that the ſaid F 
[proſecute his ſuit with effect, and if he ſhall 

be convicted, or make default in the premiſſes, 

that he ſhall pay the condemnation money, 

or you ſhall do it for him. | i 
Z Are you content? 


I apprehend that the plaintiff in the audita 
guerela cannot Le ſurrendered in diſcharge of 
M m 3 | his 
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his bail, though the contrary appears by ſe- 
veral entries I have ſeen, Mm 


Entry of ibe Our lord the king ſent to his juſtices, aſ- 
ſurmiſ: and ſigned to hold pleas before the king himſelf, 
ry ime his writ cloſe, in theſe words, to wit, George 
audita que- the third, c. (and ſo recite the whole writ 
rela of audita querela. 5 0 

Defendant Afterwards, to wit, on the day of 
| Grought in cu- | in that ſame term before our 


9 lord the king at Weſtminſter, the ſaid T. 8. 


court, comes in his proper perſon, being brought to | 1 


the bar here, under the cuſtody of 


eſq; marſhal of the Marſbalſea of our lord 

the king, and ſays, that he ought not to be 

farther detained in the ſaid priſon by pretence ll 
Sermiſes that of the ſaid execution, becauſe he ſays, that nl 
et en «4 after the ſaid judgment was given againſt him 
el in ere. the ſaid T. 8. at the ſuit of the ſaid T. H. for WM 
the debt and damages aforeſaid, he the ſaid 
T. S. (on ſuch a day) in the year of 
the reign of our ſaid ſovereign lord George Bil 


culion, 


the third, now king of Great Britain, &c. 
in the court of our ſaid lord the king, be- 
fore the king himſelf, the ſaid court being 


then at Heſtminfter in the county of 'Middl:- Eb I 


ſex, rendered himſelf to the priſon of the 
marſhal of the Marſbalſea of our ſaid lord 
the king for the ſaid debt and damages; and 
nt wwas com. he the ſaid T. S. then and there preſent in the 
mitted to the ſajd court, was by the ſaid court of our ſaid 
cuſtody of the lord the king committed to the. cuſtody of 
W ae then marſhal of the Marſpalſea 
of our ſaid lard the king, before the king 


himſelf, in execution for the ſaid debt and da- 


mages, there to remain until the ſaid 7. I. 
| * ſhould 


I 


WEIR ee a 


in the Court of King's Bench. 
ſhould be fully ſatisfied of the debt and da- 


mages aforeſaid : And afterwards, to wit, on Yeluntary 
eit | then next cape by the 
= enſuing, the ſaid [the marſhal] per- I. 
= mitted him the ſaid T. S. being in priſon in 
W execution for the ſaid debt and damages as 


| the , day of 


5 aforeſaid, to eſcape out of the ſaid priſon, 
and to go at large; whereby the ſaid 7. §. 


as diſcharged from the ſaid execution; and 


| the ſaid T. S. being diſcharged from the ſaid 

execution in form aforeſaid, the ſaid T. H. 

| afterwards, to wit, on the day of 
E iin the year aforeſaid, at B. in 
the county aforeſaid, cauſed him the ſaid 
.S. to be taken by pretence of the ſaid judg- 
ment, and to be committed to the cuſtody of 
a the marſhal of the Marſbalſes of our ſaid 


lord the king, in execution for the ſaid debt 

and damages; and the ſaid T. S. prays that he 
may be diſcharged from the ſaid priſon, and 
of the ſaid debt and damages, Sc. But be- 
caauſe it is unknown to our court before us, 


{whether the allegation of the ſaid T. S. be true 


he make known to the ſaid 7. H. that he be 
before our lord the king from the day of 


Eater in fifteen days, whereſoever he ſhall 
ben be in England, to ſhew, if any thing he 
has or knows to ſay for himſelf, why the ſaid 


7.8. ought not to be diſcharged and delivered 
from the ſaid priſon, and of the ſaid debt 
and damages, Sc. and further to do and re- 


ceive what, c. The ſame day is given to ee 
the ſaid 7. S. Sc. And upon this came E. bal. 
and B. bail in their proper perſons, and be- 


c 


or no, it is commanded to the ſheriff of Mid- Sei fa. a 
leſex, that by good and Jawful men, Sc. ard. 


24 
3 . 


came bail for the ſaid T. S. to have his body 
before our lord the king at the ſame time, 
Sc. and fo from day to day, until, Sc. each 
of the ſaid bail under the penalty of 104. 
which faid ſums the ſaid batt acknowledged, 
and each of them by himſelf acknowledged 
to be made of their and each of their lands 
ahd-Chattels, and to be levied to the uſe of 
the ſaid T. H. if it fhoutd happen that the 
ſaid T. S. ſhould not perſonally appear on the 
premiſſes at any day appointed, or to be ap- 
2 8 for him by the court of our lord the 
ing now here, dr ſhould not proſecute his 
faid writ with effect; or if it happen that 
judgment be given for the ſaid T. H. againſt 
the ſaid 7. S. Sc. he do not render himſelf 
on that occaſion'to the priſon of the marſhal 
of the Marſbalſea of our ſaid lord the king, 
before the king himfelf, Sc. or do not pay ll 
the ſaid 104 J. to the faid 7. H. And be it 
known, that the writ of our lord the king 
in this ſame term, before our ſaid lord the 
king at Meſtminſter, is delivered of record to 
the under ſheriff of the county of Middle 
preſent here in court, to be executed in form 
of law, &c. At which day before our lord 
the king at Feſtminſter the ſaid T. S. came in 
his proper perſon, and the ſheriff returned, 
that he had made known to the faid T. H. by 
F. D. and J. F. good, Sc. which ſaid T. H. 
according to the notice given him in his be: 
half, on the fourth day of the plea, being 71 
ſolemnly demanded, alſo came in his proper for 
perſon, and thereupon prays a day to im- rov 
parle; and it is given to him, &c. And ein 
upon this a day is given to the ſaid parties » Fi 
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in the Cdurt of King's Benth. 537 
be before our lord the king, on the morrow 


© 
* © 4 . 


te our lord the king Err of the 


bail to have the body of the ſaid R. A. be- deren fo ane | 
fore our lord the king at the ſame time, and 

e from day to day, until, Ce. and that te 
= f4id R. M. ſhall proſecute his ſaid writ of 

_ #7 querela with effect, each of the ſaid 

bail under the penalty of the ſeverat condem- 

= »2tions aforefaid: And further, if it happen 
that judgment be thereupon given againſt the 

fait R. M. then the faid manucàptors grant. 
aud each of them for himſelf gratis, that the 

iiid ſeveral debts and damages be made of 

beir and each of their lands and chattels, and 

ee levied to the uſe of the faid R. H. if it 

RP *ppen that the faid R. M. does net farisfy 

i the ſaid ſeveral debts and damages. | 
From which day the ſaid jury between the 

a partics on the pled aforelaid, were theres gen due. 
gu pon reſpited between them before our lord rela gs, 
be king, until on the morrow of the Holy i mn a 
= 7 ini then next enſuing, whereſoever, Sc. trial at bar. 
for default of the jurors, Ge. on which for- 
row of the Holy Trinity before our lord tibe 

ing at Vefminſter came as well the ſaid - 

J. C. in his proper perſon, as the ſaid T. S. 
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The Attoꝛney's Pzaffee- 
by his atttorney aforeſaid; and the jurors of 
the ſaid jury being demanded likewiſe came, 
who to ſay the truth of and upon the premiſ- 
ſes being choſen, tried and ſworn, ſay upon 
their oaths, that the ſaid E. P. eſq; late ſhe- 
riff of the county of C. permitted the ſaid 

F. C. to eſcape and goat large out of the ſaid 
priſon in manner and form as the ſaid J. C. 
in his diſcharge of the ſaid execution has al- 

ledged: Therefore it is conſidered, that the 
ſaid T. be intirely barred from all execution 


whatſoever by pretence of the ſaid recovery; 
and that the ſaid F.C. be diſcharged from the RAE. 


+» ** 


ſaid execution, GÜ. 4 
aul, form. It is therefore conſidered, that the ſaid f 
plaintiff be diſcharged from the execution of 


the ſaid: debt and damages, and be delivered nf 
out of the priſon, in which he is detained on 


117. Dyer 194. 


lt is therefore conſidered, that the ſaid C 1 OO 
have no further execution againſt the ſaid // 


or againſt any of the lands, tenements, goods * 
or chattels of the ſaid /. by pretence of the 
faid recognizance ; and that the ſaid G. be-·¶ 


intirely barred from having any execution WS 


thereupon, by pretence of the ſaid recogni- 

zance; and the ſaid /. and all his lands, te- 
nements, goods and chattels be intirely dil 
Bak. charged from ſuch execution, Ec. 


' Nocoftrer d- No damages or coſts can be given to: 


nagen. © plaintiff. on an audita querela. See Dyer 194 
Ai to refitu· Whether the plaintiff in an audita quere!s, 
tion upon 4 re- if it be found for him, ſhall have mee 
covery in an hs fel oh; 

auditaquerela, Or no, there being no ſuch thing e, 


U 


in the Court of King's Bench. 539 
in the judgment, ſee 1 Sid: 74. pl. 4. 1 Keb. | 

F ä 
n jf che plaintiff in an audita querela be non- I plaini fx 1 
SW ſoiced, though he may have a new writ ee car 
aadiia querels, he ſhall have no ſuperſedras to ſupertedes. i 
„ ſtay execution | es | i 
Per curiam: Where an audita querela is Proceſs in au- 1 if 
brought by a perſon actually in execution, or dita querela.  ” | 
if at large, and he. founds his writ upon ſome | 1 
deed of the other party, in both theſe caſes a | 1 
ſcire facias is the proceſs. „ 1 
But where it is brought by a perſon at large, - 4 
and upon a bare Rica of matter of fact, x k "1 
Where the only proceſs is a venire facias, and 1 
pon that a diſtreſs infinite. Paſcb. 6 W. & * 
I. R. Clerłke v. Moor, Carth. 303. Sall. 1 
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Judgment for 500 J. againſt the anceſtor Heir may 
Who pays it, and dies, not having taken a inain au- . 
eleaſe or deed upon the payment. Reſolved, dita querela 
3M . de 8 5 8 on a judgment 
De heir may maintain audita querela upon y r 
is payment, though no deed or ſpecialty. anceflor. 
ede againſt Yard, Hil. 20, 21 Car. 2. 
// / ˙¾—˙ʃ˙ↄ !!!! 8 59 
Adminiſtrator recoyers in trover, counting Audita quere- 
F his own poſſeſſion; but before execution la en 4. 4dg- g 
miniſtration is revoked, and the defendant eee eg 
rings audita querela; and adjudged-it lay, <a the ad- 
r though he bringing it: of his own poſſeſ- minifration 
1 1 Fon need not name himſelf adminiſtrator, yet being revoked. 
hc damages recovered are aſſets; ſo where 
aron and feme execytrix recover, the feme 
lies before execution, the baron ſhall not 
dave ſcire facias. 1 Cro. 208, 227, 464. 
urner and Davis, entered Paſ, 22 Car. 2. 
0, 570. 1 Danv. Abr. 636. p. 19. 2 Saund. 
48. 1 Mod. 62. 2 Keb. 668. 
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Battery 


o © The Attopney's Pratice | 

Audita quere- Battery againft the two defendants, verdict 
| la on @ judg- at the aſſiſes for the plaintiff, who after the 
| 8 My prius, and before the day in bank, in 
| judgment wt Conſideration of 101, executes 4 releaſe to 
| "bring entered, Baker one of the defendants; Mereuytbh the 

q ordered that it other defendant, to have advantage of the 
| Heul be enter releaſe after the day in bank, and before 

c ed nin 44 1 eee 
| time, or not at judgment entered, ſued out an andita querela, 
| . put in bail, and declared as of the judgment 
1 entered; the plaintiff in the original action 
pleads nul tiel record; the plaintiff in the 

audita querela moved, that the plaintiff in the 

| original action might bring in the poſftea and 

Enter | udgment, of that Meridsth mould do 

it for him. Per cur? : Let the plaintiff in the 

ofiginal action enter his judgment within ſuch 
a a time as of the day in bank, or let it never 

be entered, and then let the ſuit on the audita 
| querela ſtay. Ranfere againſt Mzredyth and 

x Baker, Paſ. 26 Car. 2. & 1 Mod. 111. 
Where rhe One in Northumberland lent money, and 
court gave re- for ſecurity accepted a judgment, the money 
Hef ewithout was paid within a day or two after it became 
zucktadde rel. que, and the party gave an acquitance, and 
promiſe to acknowledge ſatisfaction; and this 
was proved before the ſecondary; yet the 
plaintiff took the defendant in execution, and ; 
he remains in priſon. VNild and cur. (Twiſden ; 
abſent) The proper remedy is by audits þ 
querela; but let the plaintiff appear here the j 
next term to ſhew cauſe why he ſhould not 


acknowledge ſatisfaction on record. Anom- | 

; +334 a { 
JJ. 

Scire faciaas The plaintiff taken in execution brings 1 


tefte before audita querela, teſte 21 Nov. A ſcire facias 
auditaquerela. iſſues 


4 


in the Court of King's Bench. 
iſſues teſte 6 November. The defendant ap- 


pears and demurs, and moves for cauſe, that 


the teſte of the ſcire facias is before the au- 
dita querela ; non allocatur ; for here the ſcire 
facias being but to compel the party to ap- 
pear, and anſwer the audita querela, the WP: 
pearance has helped the defects of the proceſs; 
bur upon a ſcire facias upon a judgment it 


may be otherwiſe, becauſe another judgment 


is to be grounded upon it; and if ſuch a 
ſcire facias be teſted out of term it is ill. 
Vaughan againſt Lloyd, Hil. 20, 21 Car. 2. 
The exoneretur which had been ordered to 
be entered, was not actually entered on the 
bail- piece, (by the omiſſion of the proper of- 
ficer who ought to have entered it:) But the 
plaintiff himſelf was appriſed of the ſurren- 
der; though his attorney ſwore that be (the 
attorney) had no notice of it. | 


The plaintiff's attorney, not being appri- 


ſed of the ſurrender of the principal, ſued out 
ſcire facias's againſt the bail; who paid the 
money: But they were ſued out into London 
(where the original cauſe of action was; ) and 
not into Middleſex, where the ſurrender was 
made, and where the bail- piece remained. 


The bail had applied, upon both theſe ir- 


regularities, (viz. 1ſt, the plaintiff's being 


appriſed of the ſurrender and order of the 
court; and ſecondly the ſcire facias's not be- 


ing ſued out into Middleſex; that the ſcire fa- 
c:as's might be ſer aſide for irregularity, with 


coſts; and the money reſtored. 

The court was clear on Both points, that 
the ſeire facias*s were irregularly ſued our 
. N 1 — 


1 « 
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Mere defen- 1 an action of debt is brought 


lies not in debt by a corporation, the defendant ſhall not wage 


5422 The Attomey's Pyattice' 
and granted the motion, by making the rule 
abſolute, as prayed; U only, that 
they omitted the coſts; merely becauſe it 
would have been to no purpoſe to have or- 
dered them, as the plaintiff himſelf (who ap- 
priſed of the ſurrender) was gone abroad; 
and the attorney, (not being appriſed of it) 
had not acted with any ill defign or inten- 
tion to oppreſs. Bond v. Iſaac, Bur. Rep. 


* 


Mager of law. 


my ee £ againſt one upon ſome ſimple con- 
ede bare tract between the parties without deed or 
record, there the detendant may wage his law 
by ſwearing in court in the preſence of his 
compurgators, that he owes not the money, 
nor any peny thereof, in manner and form as 

the plaintiff hath declared. | 
Wager of law On debt for the penalty of a by-law made 


e 2 _ his law, becauſe it is founded on the wrong of | * | 
any action h EEE 165 Id | ; f L 
aubere a corong the party, in not ſubmitting to the order o "i 
#5 ſuppoſed. the government of the corporation, and ariſes K 
from the defendant's contempt and diſobedi- and 

ence; and in ſuch caſes no wager ought to be 68: 


allowed; ſo in debt for an eſcape, for it ſup- 
poſes a wrong; ſo in debt for ſubſtraction of 
tithes; ſo it is in debt on a devaſtavit. 


No 


where the action is founded on any thing that 7 of the 

is notorious. - In account, if the receipt was 7 — oY 
by the hands of the defendant, he may wage 1 
his law, not if by the hands of a third per- 

ſon; but in bailment, though by the hands 

of a third perſon, the defendant may wage 

his law, becauſe the bailment is not traverſa- 

ble, but the detainer and the re- delivery may 

be rivate. 3 

m debt on an arbitrament where the ſub- I 4e for 
| miſſion is by parol, the defendant may wage 
his law, for the ſubmiſſion. may be ſecret. 
In debt for an amerciament in a court ba- I 4b? for ax 


on, the defendant may wage his law, becauſe eee eg 
te matter is of ſmall value, which concerns gare. 
che lord only, and tranſacted in pars, which 

| WW might be without his knowledge; but in debt But nor on a 


on a judgment in a court-baron, the defendant /*42ment in a 
cannot wage his law, for the judgment could“ _—_— 
not be but by confeſſion or verdict. 5 

In debt for rent on a leaſe parol the defen- Lier not in 
dant cannot wage his law, becauſe his occu- debt for rent. 
pation is notorious; and ſo it is in account 

againſt a bailiff for the ſame reaſon. f 

In debt by a gaoler againſt his priſoner for Nr - debt by 
meat and drink, the detendant cannot wage 5 Jr Wh 
his law, becauſe the defendant is in durance, int. 

and the plaintiff cannot take ſecurity from 

him for repayment, for a bond will be void, 

and he muſt be content with a promiſe. Salk. 

D383, 004... tf + 


wa . 
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Suſſex, 


in the Court of King's Bench. 543 
No wager lies but where the debt ariſes ager lis in 
from a ſimple contract that is ſecret, and not account, if re- 
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$44 © The Attorney S Prattice 
Deilavation a 3h dase, to wit, Thomas Delves Gs of 


© the plaintiff. 


gainft a bail:ff Milliam Gunner, being in the cuſtody of the 

6y the bands Y marſhal of the Marſpalſea of our lord the king 

Lill. Ent. 467. before the king himſelf, of a plea, that he 
render him reaſonable account from the time 
he was bailiff of the ſaid Thomas; for that, 
70 wit, that whereas the ſaid William Gunner 
was bailiff of the ſaid Thomas at Eaſt boadly in 
the county aforeſaid, from the third day of 

March in the year of our lord 

until che thirtieth day of the ſame month of 
March, and during that time had received of 
the goods, wares and merchandizes of th: 
ſaid Thomas by the hands of the ſaid T hm, 
the proper goods, wares and merchandize 
_ following, to wit, five bags of hops contain 
ing twelve hundred weight, two quarters and 
twenty-two pounds of hops to the value of Bi 
forty nine pounds and ten ſhillings of lawful 
money of Great Britain, to merchandize and 
diſpoſe of for the ſaid Thomas ; and to rende 
the ſaid Thomas reaſonable account thereof 
| when he ſhould be thereunto required: Ne 
vertheleſs the ſaid William, although often re 
quired, Sc. has not rendered the faid Tn,‘ 


4. 


reaſonable account thereof, but to render hin f. 

the ſame hath altogether refuſed and ſtill dott ne p 

refuſe: Wherefore the ſaid Thomas ſaith hei p. 

the worſe, and hath damage to the value of ©; 

one hundred pounds: and Aen. bel : th 

| brings ſuit, Sc. 4 
Plea in bar, And the ſaid William, by 4 co 
that he newer his attorney, comes and de d 
was baiiff. fends the forceand injury, * Sc. and 9 I D. 

| 323 £09 — 


2 


fn the Court of King's Bench. 346 
that he never was bailiff of the ſaid Thomas, 

of the goods, wares and merchandizes afore- 

ſaid of the ſaid Thomas, nor of any parcel 

thereof, in form as the ſaid Thomas has above 

declared againſt him; and this he is ready to 

defend againſt him and his ſoit, as the court 

of our lord the king here ſhall conſider : 
Therefore it is conſidered, that the ſaid Mil- Judgment 
liam wage to him thereof his law, himſelf — waa __ 
being the twelfth hand, pledges of the law ]] 
Fobn Den and Richard Fen, and come with his 

law here * on Thurſday next after three weeks 
from the day of St. Michael: And it is told 

to the ſaid attorney of the ſaid William, that 

he have then here at the fame day the ſaid 
William in his proper perſon, to perfect his 

ſaid law, Fs 


Friday next after three weeks from the day 
of -St. Michael, in the 
year of, &c. ; | 
| Delves It is ordered, that a non pro. 
againſt > be recorded on the motion of 
Gunner 


And the ſaid D. E. [the defendant] de- Nil debet per 
fends the force and injury, when, Cc. and legem. 
ſays, that he does not owe the ſaid A. B. [the ; 
plaintiff] the ſaid hundred pounds, nor any 
penny thereof, in manner and form as the ſaid 
A. B. has above complained againſt him ; and 
this he is ready to defend againſt the ſaid 
A. B. and his ſuit, in ſuch manner as the 
court of our lord the king here ſhall con- 
ſider : It is therefore conſidered, that the ſaid Judgment 


D. E. wage to him his law, himſelf being the ht the diſen- 
Ie dant wage his 
No ſach return now, p 63. Haw; | 


Vor. I. Nn twelfth 


* 
"mJ 
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The Attomey's Ptattice | 
twelfth hand, and come with his law before 
the lord the king at Wieſtminſter, on next 
after pledges of the law Jobn Doe and 
Richard Roe: And it is told to the attorney 

of the ſaid D. E. that he have before our 
lord the king at the day the ſaid D. E. in his 
proper perſon, to perfect his law thereupon, 
Sc. The ſame day is given to the ſaid A. B. 
at the ſame place: At which day before our 
lord the king at Weſtminſter came as well the 

ſaid A. B. by his attorney aforeſaid, as the 
ſaid D. E in his proper perſon ; and upon 

Defendant per. this the ſaid D. E. perfected thereof his law, 

feds bis law. himſelf being the twelfth hand, as he has above 

Judgment waged it. It is therefore conſidered, that the 

thereupon. ſaid A. B. take nothing by his ſaid bill; but 

for his falſe complaint be in mercy, and that 

1 the ſaid D. E. go thereupon without day, &c. 

1 Wien plaintiff If the plaintiff be nonſuited, then after 

von pr id. the word (Weſtminſter) ſay, The ſaid D. E. 

came in his proper perſon ; and the ſaid A. B. 
although at the ſame day ſolemnly demanded, 


546 


ſaid bill againſt the ſaid D. E. therefore, &c. 


It is therefore, Sc. 


came not, nor did he further proſecute his 


2 Judgment and coſts, as is uſual in non-proſſes. 

D,fendant If the defendant wages his law i/tanicr, 
perfecgs his then after the judgment for the defendant to 

bare mitanter. wage his law, ſay thus: And upon this the 

of | ſaid D. E. prays that he may be admitted to 
wage his law thereupon inſtantly ; and he is 

admitted, c. and upon this the ſaid D E. 

here in court perfected his law thereupon, &. 


be mthadef When the defendant wages his law, the 
waging lau. ſecondary muſt appoint a day for him to ap- 
Pear in court to wage his law; and if he ap- 

; | | pears, Rx 


, 


=p 


- 


7 
_ 
Y 
=. 


in the Court of Uing's Bench. 


. pears, he muſt. bring with him ſix compur- 


gators, who are to ſwear that they believe he 
ſwears true. The ſecondary muſt have the 
record in court, and the defendant muſt be 
ſet at the right corner of the bar, without 
the bar; then the ſecondary will aſk him if 
he will wage his law; if he anſwers he will, 


then the judges uſually admoniſh him and his 


compurgators, that they do not take a falſe 
oath ; if they peſt, the ſecondary ſpeaks as 
follows: 8 


Secondary. A. B. [the defendant] you owe 
C. D. [the plaintiff ] 1004. (or as the caſe is) 
Why do you not pay him ? 

Defendant, I owe him nothing. 

Secondary. Did you not buy, &c. (as in the 
declaration?) | 

Defendant. No. 

Secondary. Will you take your oath of it? 

Defendant. I will. 


If the plaintiff does not appear on being 
called thrice by the cryer, he becomes non- 
ſuited, and the defendant goes quit without 
taking his oath ; but if he appears, the ſe- 
condary bids the cryer call the plaintiff, and 
the defendant lay his right hand upon the 


book, and ſay after him thus: Hear, ye ju- The ib. 


ſtices, that I owe not C. D. [the plaintiff] 
I00/. nor any penny thereof, in manner and 
form as he hath declared againſt me. So help 
me God, and the contents of this book. 
And then his compurgators ſtanding be- 
hind him are called over, and each holds up 


his right hand, and then lay their hands upon 
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The Attozney's Prattice 
the book and ſwear, that they believe that 
what the defendant ſwore is true. 
FW hen the If the defendant wages his law inflanter, 
49% the plaintiff cannot be nonſuited, but is for 
| ever barred ; but if a day is given, whether 
tn the ſame term or another, the plaintiff is 
demandable, and may be nonſuited, and 
bring a new action. 
The oath of the eleven, who are ſworn de 
credulitate, may be diſpe&ied with by the 
plaintiff*s aſſent. Vide — c. 28. 
1 Vent. 4. 


2 
* 


Of proceeding againſt der; of 


Parliament. 


aclion may be 


At what time AXE perfon may commence and proſe- 


1 cute any action or ſuit in any of his 
gainft any in- Majeſty's courts of record at Weſtminſter, Ce. 
zitled to privi- againſt any peer of this realm or lord of par- 
lege of parlia- liament, or againſt any of the knights, citi- 
1 85 zens and burgeſſrs of the houſe of commons 
for the time being, or againſt their or any of 
their menial or other ſervants, or any other 
perſon intitled to the privilege of parliament, 
at any time from and immediately after the 
diſſolution or prorogation of any parliament | 
until a new parliament ſhall meet, or the 
fame be re- aſſembled, and from and imme- 
diately after any adjournment of both houſes 
of parliament for above the ſpace of fourteen 7 
days until both houſes ſhall meet and re- al- 
femble ; and the faid reſpective courts may, 4 
after ſuch diſſolution, II or adjour- | 1 
a ment 


in the Court of King's Bench. 549 
award execution thereupon; Stat. 12, 13 
W. 3. c. 3. Stat 11 Geo. 2. c. 24. | 
Provided that the perſon of any of the Deir perſons 

knights, citizens and burgeſſes of the houſe, * 1 be ar- 
or any other perſon intitled to the privilege e : 
of parliament, is not ſubject to be arreſted 
during the time of privilege : Nevertheleſs, In what man- 
if any perſon having cauſe of action or com- #er to proceed 
plaint againſt any peer of this realm, or lord 4 fer, 
of parliament, ſuch perſon after any diſſo- | 
lution, prorogation or adjournment as afore- 
ſaid, or before any ſeſſions of parliament, or 
meeting of both houſes as aforeſaid, may have 
ſuch proceſs out of his majeſty's courts of 
King's Bench, &c. againſt ſuch peer or lord | 
of parliament, as he might have had againſt Or member of 
him out of time of privelege ; and if any per- % #9u/z of 
ſon having cauſe of action againſt any of the 7" &c: 
ſaid knights, citizens or burgeſſes, or any 
other perſon intitled to privilege of parlia- 
ment after any diſſolution, prorogation or 
adjournment as aforeſaid, or before any ſeſ- 
ſions of parliament, or meeting of both houſes 
as aforeſaid, ſuch perſon may proſecute ſuch 
knight, citizen or burgeſs, or other perſon 
intitled to the privilege of parliament, in his 
majeſty*s courts of King's Bench, &c. by 
ſummons and diſtreſs infinite, or by original 
bill and ſummons, attachment and diſtreſs 
infinite, thereupon to be iſſued out of any of 
the ſaid courts of record, which the ſaid re- 
ſpective courts are impowered to iſſue againſt 
them, or any of them, until he or they ſhall 
enter a common appearance, or file common 
bail to the plaintif®s action, according to 
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geo - - The Attozney's Pyaitice 
| the courſe of each reſpective court. Stat. 12, 
14,363 2 
Suit flayed bly Where any plaintiff ſhall, by reaſon or oc- 
privilege not caſion of privilege of parliament, be ſtayed or 
barred by fla. prevented from proſecuting any ſuit by him 
tute of limi- commenced, ſuch plaintiff ſhall not be barred 
Fations. 9 . 
buy any ſtatute of limitations, or nonſuited, 
diſmiſſed, nor his ſuit diſcontinued for want 
of proſecution of his ſuit, but ſhall from time 
to time upon the riſing of the parliament be 
at liberty to proceed to judgment and execu- 
tion. Same flat. and ſee flat. 2, 3 Ann. c. 18. 


Summons a- GEORGE the ſecond, by the grace of 
gainfl a mem. God, of Great Britain, France and Ireland 
ber ef parlia. King, defender of the faith, &c. To the 
MW - ſheriff of Middleſex greeting: We command 
you, that you cauſe to be ſummoned P. W. 
eſq; he having privilege of parliament, that 
he be before us at Weſtminſter on 
next after | | to anſwer 
R. R. in a plea of treſpaſs on the caſe to the 
damage of the ſaid R. of one hundred pounds; 
and have there then this writ. Witneſs Wil- 
liam Lord Mansfield at Weſtminſter, the 

day of in the 

year of our reign. 
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Lee. 


See Colonel Pitt's caſe, Forte. 159. Cem. 
444+ 


Rules 


2 — feds +4 as = 


in the Court of King's Bench, 


Rules of court mad: in his preſent 
MAFESTY'S reign. 


TRINITY TERM 6 C. 3. 


OTICE is hereby given, That from 

and after the laſt day of this preſent 
Trinity Term, every rule to be made for the 
ſheriff of the county of Middleſex, and the 
ſheriffs of London, to return writs, or bring 
into court the body or bodies of any defen- 
dant or defendants, will be made for ſuch 
ſheriff and ſheriffs to return ſuch writs, and 
bring into court the body or bodies of ſuch 
defendant or defendants within four days next 
after ſervice thereof. 


HILARY TERM 1768. 


Friday next after the Octave of the Purifica- 
tion of the Bleſſed Virgia Mary in the eighth 
year of king George the third. 


8 the habitations of many 
attornies, practiſing in this court, re- 
ſident in and near the cities of London and 
Weſtminſter, are often very difficult to be 
found, whereby it is impracticable duly to 
ſerve them vith notices, ſummonſes, orders, 
and rules, to the great delay of the proceed- 
ings in this court: For remedy whereof for 
the future, it is ordered, That the maſter 
ſhall forthwith cauſe to be prepared a proper 
alphabetical book for the purpoſes after men- 


Nn4 tioned 


551 


* 


kept at the maſter's office in the King's Bench 


reſiding in London or Weſtminſter, or within 


a ſufficient ſervice, unleſs the matter be ſuch 


The Attozney's P2attice 
tioned, and that the ſame ſhall be publickly 


walks, to be there inſpected by any attorney 
or his clerk without fee or reward. And that 
every attorney practiſing in this court, and 


ten miles of the ſame, ſhall, before the firſt 
day of the next term, enter in fuch book (in 
alphabetical order) his 'name and place of 
abode, or ſome other proper place within 
the cities of London or Weſtminſter, where he 
may be ſerved with ſuch notices, ſummonſes, 
orders, and rules. And every attorney after- 
wards to be admitted, and practiſing and re- 
ſiding as aforeſaid, ſhall upon his admiſſion, 
make the like entry; and as often as ary 
ſuch attorney ſhall change his place of abode, 
or the place where he may be ſo ſerved with 
no: ices, ſum monſes, orders, and rules, he 
ſhall make the like entry thereof in the ſaid 
book. And that all notices, ſummonſes, or- 
ders, and rules, which do not require a per- 
ſonal ſervice, ſhall be deemed ſufficiently 
ſerved on ſuch attorney, if a copy thereof | 
ſhall be left at the place laſtly entred in ſuch 1 
book with any perſon reſident at or belong- BY 
ing to ſuch place. And if any ſuch attorney 

ſhall neglect to make ſuch entry, that then 

the fixing up of any notice, or the copy of 

any ſummons, order, or rule, for ſuch attor- 

ney in the ſaid maſter's office, ſhall be deemed 


as ſhall require a perſonal ſervice. And it 
is further ordered, that a copy of this rule 
ſhall be publickly fixed up in the ſaid maſter's 
office, and that another copy thereof _"_— 

Allo 


* 


in the Court of King's Bench. 


alſo fixed up in the chambers of each of the 
judges of this court. By the court, 


CO WER. 


N. B. It is expected that ſuch practiſers, 
who live remote from the Temple, ſhall add 
to the place of their abode where and with 
whom notices, ſummonſes, orders, rules, 
and other proceedings that do not require 
perſonal ſervice, may be left near any of the 
inns of court, or chancery. _ 


GENERAL RULE. 


Frid ay next after three weeks from Eaſter day, 


in the eighth year of king George the third. 


I is ordered, That for the future, when 
any priſoner ſurrenders or is ſurrendered 
to the cuſtody of the marſhal in diſcharge of 
his or her bail, under the commitment ſhall 
be added, in what ſtate the cauſe or cauſes 
ſtand at the time. of ſuch ſurrender, if before 
declaration, the ſum ſworn to on the arreſt : 
If a declaration hath been filed or delivered, 
to the ſum ſworn ſhall be alſo added, decla- 
ration filed, or delivered, iſſue joined, or 
interlocutory judgment ſigned, as the caſe is. 
If after final judgment in debt, the debt and 
damages; in other caſes, the quantum of the 
damages, By the court, 


COWPER: 
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- Abatement, 
See Pleas. 


1. NO plea in abatement 
after bail- bond for- 
feited. Page 127 
2. Pleas in abatement. 191 
3. Cauſes of abatement 191 
4. No dilatory plea without 
an affidavit of the truth of, 
. 202 
5. When the defendant muſt 
plead in abatement of the 
declaration, and when of 
the bill. 203. 
6. When pleas in abatement. 
to be pleaded. 204 
7. After plea in inferior court, 
defendant a feme marries, 
and on Habeas Corpus here 
pleads her coverture in a- 


batement. 368 


| Treſpaſs. 


[8. What time to plead in a- 


batement on a Habeas Cor- 
Pus. Page 380 
9. Court pleaded in abate- 
ment of Scire Facias what 
was pleadable to the origi- 
nal action. 431 
Io. When writ of error a- 
bates by the death of the 
parties. 500 
11. When writ of error a- 

bates by the death of the 
plaintiff in error, and when 
not. 500 
12. Abates not by the death 
of the defendant in error. 
502 


Ac etiam Bille. 


In debt. 
Aſtumpſit. 


Detinue. 


Detinue. Page 94 
T rover. | 94 
Covenant. 74 


Debt upon a recognizance of 

bail. „ 
2. No ac etiam againſt an 
heir, executor or admini- 
ſtrator. 104 
3. Whether ac etiam neceſ- 
ſary in an attachment of 
privilege. 363 


Adminiſtrator. 


See Executor. 


Affidavits. 


1. Commiſſioners for taking 
affidavits concerning mat- 
ters in this court to be ap- 
pointed by the judges. 46 
2. Any judge of aſſiſe on his 
circuit may take ſuch affi- 

davit. 46 
3. Afﬀidavits to be filed, and 
then read and uſed. 46 
4. Penalty of perjury in ſuch 
affidavits. 46 
5. Fees for taking ſuch affi- 
davits. 47 
6. Affidavit to be made of 
cauſe of action if above 
10 J. 112 


7. Declaration not ſufficient 
cauſe of detaining a pri- 
ſoner in cuſtody of the 


marſhal, unleſs affidavit 


II D 


be made that the cauſe of 
action amounts to 101. or 
upwards. Page 38 5 
8. Sum to be indorſed on the 
declaration. 385 
9. An explanation of this 
rule offered. 5 
10. Affidavit of debt to hold 
to bail. 112 
Ii. Before whom oath to be 
made. -— 0 
12. What affidavit not ſuffi- 
cient to hold to bail, 113 
13. Afﬀidavit of the ſervice 
of proceſs. 240 
14. Before whom to be made. 


| 116 
15. Affidavit of the due ta- 
king of bail. 121 


16. Affidavit of- an aſſault in 
order to procure a judge's 
order for holding the de- 
fendant to bail. 107 

17. Affidavit that infant, &c. 
ſigned a petition, &c. for 
a guardian. 157 

18. Affidavit of the truth of 

a plea in abatement. 202 

19. Affidavit of the amount 
of debt and charges in an 
outlawry. 348 

20. Affidavit of the delivery 
of a declaration againſt a 
priſoner. 392 

21. Affidavit of ſerving a de- 
claration in ejectm ent. 450 


Amendment. 


3 


| 1. When plaintiff may amend 


in 


oy 

i 

= 
51 
114 

| 

4 | 

(| 

[ 
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in manner of form without 
paying coſts or giving an 
imparlance. Page 176 
2. If in ſubſtance after /pe- 
cial plea muſt pay coſts. 170 
3. On amendment, defend- 
ant to plead de novo, and in 
what time. I70 


4. If rule before in the ſame 


term, no new rule. 170 
5. Bill on file may be amend- 
ed before plea. 170 
6. New count not to be ad- 
ded after plea or ſecond 


term. 171 
7. Plaintiff may diſcontinue. 
171 


8. Miſtake of the plaintiff's 
name in the judgment a- 
mended. In notis. 288 

9. Amendment in ejectment 
denied. | 481 

10. No coſts on amendment 
of writ of error, 498 

11. Coſts on amending aſ- 
ſigment of errors. 499 

12. After in nullo eft erratum 
pleaded, can't amend ge- 


neral errors. 503 
13. Stat. 5 Geo. I. of Amend- 


ments. | 503 


Antient Demeſue. 


Of pleading it. „ 05 


Appearance. 


1. Attorney undertaking to 
appear, is com pellable 
thereto. 7 1x7 


7. On ſetting down a cauſe 


2. Voluntary appearance in- 
valid unleſs proceſs ſued 
out in 14 days. Page 118 

3. Appearance by original. 

329 


Arguments. 


I. Books to be delivered to 
the judges two days before 
the argument. © $5 

2. Party not delivering books 
not to be heard. 227 

3. Cauſes ſtanding over are 
to be entered with the clerk 
of the papers ſeven days 
after term. 228 

4. Cauſes to be ſet down at 
leaſt four days excluſive of 
the day of argument, and 
notice to be given to the 


other ſide. 228 
5. Not to be adjourned un- 
leſs, c. 228 


6. Cauſes remaining at the 
end of a term, are to come 
on next term without any 
new entry. | 229 


for argument, the term 
and number-roll to be in- 
ſerted. 5 

8. Method of going to argu- 
ment on demurrer. 275 0 

9. In error, paper-books to 
be delivered two days be- | 
fore the argment. 497 = 5 

10. Party who expects judg- (WR 

ment ſhould deliver all the 
copies. 497 
11. Party who delivers none 
| not 


INDEX 


rot to be heard. Page 497 
12. Same courſe in demur- 
rers. : 497 
13. Ten days notice of ar- 
gument to the clerk of er- 
rors in Exchequer Chamber. 
505 

14. Plaintiff in error to de- 
liver four books to judges 
C. B. defendant four to the 
barons. 505 


Arreſt. 


Defendant diſcharged from 
arreſt not to be arreſted 
again at the ſame time at 
the ſame plaintiff's _ 

10 


Arref of judgment. 


1. Four days to move in ar- 
reſt of judgment, or for a 
new trial. 274 

2. Sunday, or any day on 
which the court does not 
fit, is not one of the four 
days, 

Except. 274 

3. Rule not to be given be- 


for an attorney. Page 362 
2. Attachment on an original. 
23563 
3. Whether an ac etiam ne- 
ceſſary. 363 
4. Præcipe to be left in the 
office, and but four defen- 
dants in one attachment. 
| 362 
5. Attachment againſt gaoler 
ſecreting declaration againſt 
priſoner. 385 

5 Attornies, 
1. Attornies to be admitted 
in ſome inn of court, &c. 
Except, &c. 57 
2. No one to act as an at- 
torney unleſs admitted, &c. 


3. None to be admitted * 
leſs ſerved a clerkſhip of 
five years. 1 

4. If his maſter dies in the 
five years, &c. may ſerve 


with another. 58 
5. Attorney's oath, 58 
6. Quaker may be admitted 

an attorney, 58 


fore day in bank or on a 
nonſuit, 275 
4. No motion for a new trial 
after motion in arreſt of 


7. Attorney, with the con- 
ſent of an attorney of an- 
other court, may practice 
in ſuch court. 59 


judgment. 275 | 8. No attorney to have more 

5. Of figning final judgment. | than two clerks at one 
| 275 time, | 

| 9. Attornies to be inrolled. 

Attachment. 59 

e 10. Attorney permitting one 

1. Attachment of privilege Py that 


the remainder of his time 
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that is not an attorney to 
ptactiſe in his name, diſ- 
abled to practiſe. Page 60 
11. Penalty on perſons practi- 
ſing not being admitted. 60 
12. Every perſon bound clerk 
is to cauſe an affidavit to 
be made of the execution 
of the articles, ſpecifying 
the names and places of 
abode of the parties, date, 
Ec. 60 
I 3. Afﬀidavits to be filed, and 
the day of filing to be mark- 
ed thereon. Of 
14. No perſon to be admit- 


ted an attorney till the af- 


fidavit be read in court. 
61 
15. Chief clerk to file ſuch 
affidavit, and enter in a 
book the ſubſtance there- 
of. 61 
16. No attorney t to take ſuch 
clerk after he has diſcon- 
tinued practice. 61 
17. Every perſon ſo bound 
to be, during the whole 
time, actually employed by 
ſuch attorney. 62 
18. If before the expiration 
of the time the attorney 
dies, or the clerk be diſ- 
charged by order, and be 
bound to another attorney 
for the remainder of the 
time, ſuch ſervice to be 
good, ſo as afhdavit be 


made, Sc. of the execu- | 


tion of the ſecond articles. 


19. Before admittance of an 
attorney, affidavit to be 
made and filed of actual 
ſervice. Page 63 

20. Attorney acting as agent, 
or permitting his name to 
be uſed for, or ſending any 
proceſs to any unqualified 
perſon, thereby to enable 
him to appear, or act as an 
attorney, to be ſtruck off 
the roll, 63 

21. And the unqualified per- 
ſon to be committed. 63 

22. None but attornies to 
practiſe at the general or 
quarter ſeſſions, under the 
penalty of 50 J. 64 

23. No attorney to permit 
an unqualified perſon to 
uſe his name at the ſeſ- 
ſions, under the like pe- 
nalty. 64 

| 24. No clerk of the peace, 
c. to act as ſolicitor, at- 
torney or agent at the ſeſ- 
ſions, under the like pe- 
nalty. 64 

25. A ſolicitor may be ad- 
mitted an attorney. 67 

26. Attorney being a priſon- 
er, not to practiſe, 68 

27. Attornies diſmiſſed one 

court not to practiſe in an- 

other. 68 

28. Cannot force an attorney 

to act againſt his will. 68 

29. Cannot retain an attor- 

ney in a cauſe where an- 

other was formerly retain- 

ed, without notice. 68 
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30. Not 


4 © _l 


% 


Nor change an attorney 
* good cauſe and 
leave of the court. Page 68 
31. Attorney to be paid his 
fees before another per- 
mitted to proceed in the 
cauſe. | 68 
32. If attorney in, a cauſe 
die, the attorney on the 
other ſide may proceed, if 
the party whoſe attorney 
is dead have notice. , 69 
33. His warrant to confeſs a 
judgment revoked, but at- 
torney ordered to plead non 
ſum informatus. 6 
34. _—— to acknowledge ſa- 
tisfaction revoked, no pro- 


ceeding on the judgment | 


without motion. 6 
35. to confeſs a judg- 
ment not revocable. 70 
36. determinable by 
death of the party, but if 
death in vacation, judg- 
ment may be entered of 
precedent term. O 
37. — determinable by 
marriage of the party, 
when, 70, 283 
38. Warrants of attorney ex- 
ecuted abroad, muſt be con- 
formable to the rules. 283 


39- When party's death, a 
countermand thereof. 283 


40. Feme covert living as a 
feme ſole, gives a warrant 
of attorney, not relievable, 
but by error. 283 
41. One in execution may 


J. ND E KX. | 


confeſs a new judgment, 
without the preſence of an 
attorney. Page 282 
42. Retainer by an attorney 
of C. B. of an attorney of 
this court a ſufficient war- 
rant. 70 
43. Attornies in their com- 
mon way of practice to be 
governed by the maſter. 7x 
44. No under-ſheriff or bai- 
liff of a liberty to practiſe 
as an attorney, Ic. 37, 57 
45. Attorney abſenting him- 
ſelf from court for a year 
loſes his privilege. 71 
46. An attorney, if he does 
not declare as ſuch, and 
has not attended, &c. ſhall 
not have the privilege of 
laying the venue in Mid- 
dleſex. | 71 
47. Not to diſcover his cli- 
ent's affairs. 72 
48. To pay 25. a term to the 
clerk of the declarations, 
or be ſuſpended. 19 
49. Paying it, may file de- 
| clarations and ſearch files 
gratis. 72 
50. To attend the court on 
motions. 72 
51. To attend the maſter on 
references. 72 
52. Undertaking to appear, 
compellable thereto. 72, 

; 3 
53. Not to deliver or receive 
ſpecial plea before put into 
the office of the clerk of 

| the paper, 17 
54. Not 


p 


N 
54. Not to be leſſee in eject- 


ment or bail. Page 73, 120 
55. Where may practiſe in 
an inferior court. 73 
56. Can't be attorney on 
both ſides. 73 
57. How long his authority 
continues. 7 
58. Attorney's conſent binds 
ais client. 73 
59: Retraxit muſt be entered 
in propria per ſona. 74 
60. His privilege as to ſuing 
and being ſued. 


74 
61. Not in the king's ſuit. 


62. But has in an action of 
qui tam, Se. 74 
63. Not in a real action. 74 
64. Nor when he ſues or is 
ſued in auter droit. 74, 360 
65. Or joins or is joined with 
| 742,359 

66. Nor at the ſuit of an- 


another. © 


other attorney. 


7 
67. Nor unleſs the ban re- 


medy here. 


5 

68. Privilege from being the 
ſen conſtable, &c, 75 
69. Not to put in bail, tho' 
going to Ireland. 76 
70. No cognizance of pleas 
againſt an attorney. #56. 
71. Male practice how pu- 


niſhable. 


2. Committed for ſuing out 
a bill of Middleſex againſt 

a peereſs. 76 
73. Plaintiff's attorney as 
Commiſſioner may take an 


affdavit of debt to hold to 
bail. Page 112 


74. The name of the attor- 


ney to be written on every 
writ, Cc. 102 
75. Attorney who appers, to 
file common bail and give 
notice. 17 


3 
76. Attorney not bound to 


appear, unleſs had under- 
taken in writing. 117 


77. Attorney's privilege as to 


174, 175 


the venue. 


78. To lay actions in their 


proper counties, or liable to 
be puniſhed. 176 


79. Proceedings concerning 


attornies. 359 


80. Bill againſt an attorney 


not to be filed i in vacation. 


81. Privilege of the PS... 
Pleas may be pleaded after 
bail. 359 
82. Privilege waived by plead- 
ing in chief. 360 
83. Attorney C. B. in cuſtod. 
mar. cannot plead his pri- 
vilege. 360 
84. Attorney C. B. ſued by 
attorney B. R. loſes his 
privilege. _ 90 
85. Attorney cannot have his 
privilege if he ſues by ori- 


inal, 361 
86. Bill againſt an attorneys 
300 


87. What time an attorney 
has to plead, 361 


| 88. Attach- 


| IN 


94. Can't bring an action till 

a month after bill deliver- 
2 76 
95. Bill to be referred to be 

— | 4-29 
96. And what found due to 
be forthwith paid, or liable 


97. If attorney over paid to 
ment. | 


taxed be leſs by a ſixth 
than bill delivered, attor- 


attorney or client, accord- 
| Ing to the reaſonableneſs of 


| the . | 78 
: Audita Querela. 

1. Where audita querela and 

not error lies, 82 


2. Where bail relieyable by 
audita querela only. 507 
Vor. I. , | : : 


to an attachment. 77 
refund, or liable to attach- | 


WL > 
98. Coſts of taxation, if bill 


. 


38. Attachment of privilege | 3. In what caſe an audita 
for an attorney. Page 362 a ; 
89. Pracipe'to be left in the | 4, If in debt on a judgment, 
"office, and but four defen- | judgment be obtained, and 
. dants in one attachment. the firſt judgment be af- 
LO 224 41... 1 362| + terwards reverſed on writ 
go. Attachment no original. | gf error, audita gquerela 
I. . 8 363] lies. e 
91. Whether an ac etiam ne- 5. It lies for bail after the re- 
ceſſary 93, in note, 363 verſal of the judgment a- 
92. What time a perſon ſued | gainſt the principal. 529 
by an attorney has to Run 6. For bail if no ca. ſa. a- 


querela lies. Page 529 


2 


| . 363] gainſt the principal in his 
93. When to deliver his de- | life-time. 530 
claration. 363 7. Aſſault againſt two, plain- 


tiff releaſes one, audita gue- 
-:relg lies. 530 
8. It lies for one ſet at large 
on an execution and taken 
again. 3 
9. It lies upon a releaſe after 
| verdict and before day in 


bank, * - 20 
10. Where an audita querela 
lies not. 530 


11. After award of an execu- 
tion on a ſcire fect returned, 
defendant cannot have ad- 
vantage of a matter plead- 


ney to pay coſts; if not, | able to that; otherwiſe af- 


ter two nihils. 530, 531 
12. No audita querela to be 
allowed but in open court. 


TELLS * 537 
13. Audita querela no Su er- 
| ſedeas. Ann 531 
14. Proceſs in audita querei::. 
Heer 4 $117 esse 
15. Bail on audita querela. 
1 * 164A d 15:4 306 
3535 16. No 
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| 1-N DEL | 
76. No bail taken on audita | che judgment not being en- 
| querela but in court and on | tered, ordered that t ſhould 
ll: motion. Page 531 be entered by ſuck. a day, 
lll 17. An infant bail relieved | or not at all. Page 540 
| Don audita quereles. 531 32. Where the court gave 
| 18. Of admitting one to bail | relief without audita que- 


on quaita querela. $32 f res. 540 
19. The form of the bail- 33. Scire FEW teſted before 


| | piece. * 533 N 540 
vl | 20, The condidion of the re- | | 
| cognizance. 533 Bail. 
| | 32. Tany of ſurmiſe and re- er en WHT 526 
[! — in audita que-| See Scire facias. 


| rela. Bs 
s | 22. Entry of the recogni- | 1. Commiſſioners for taking 
| 
| 
| 
| 


nt - zance in audita querela in | bail in this court to be ap- 
ns another manner. 537 | pointed by the judges. 47 

| 23. Judgment in, audita qus- 2. Recognizance to be tranſ- 
"rela after verdi& on a trial mitted to a judge of the 


| at bar. 537] court. 47 
1 24. Other forms. 5383. Aſſidavitof the due taking, 
þ 25. No coſts or damages. | &c. | 47 


538 | 4. Fee for taking it. 48 
26. As to reſtitution upon a 5. Judges to make rules for 


| 
| | recovery in an audita que- | juſtifying, Cc. 48 
Wl rela. 538 6. The fame to be by affida- 
| 
| 


27. If plaintiff nonſuited, — | vit, unleſs, c. 48 


have no new 8 7. Any j judge of affiſe in his 
eat may take ſuch bail. 


| 


48 

531, 530 8. Acknowledging bail i in the 
| 29. Heir may maintain audi- name of any other not privy 
1 ta gquerela on a judgment] or conſenting, felony. 49 
| | paid by his anceſtor. 539 9. Attorney not to be bail. 

30.  Audita querela on a judg- 73, 120. 
ment recoyered by an ad- 10. Nor any bailiff or other 

© miniſtrator, the adminiſtra« | — concerned in the 
tion being revoked, 359] execution of proceſs. 120 
31 Audita querelu on a judg- 11. No bait of executor, c. 


"Int, plea nul tiel record, Þ except on devaſiauit. 104 
of 41. When 
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16. Wife only arreſted to be 


22. Of bail when defendant 


24. No bail in account till 
judgment quod computet. 107 | | 392 
25. No bail in battery with- þ 40. Ca. 5 ſued out above a 


INDE X 


12. When anexecutor or ad- 
miniſtrator ſhall be held to 


bail on a devoieurt ſug- 
geſted, Page 104. 


13. In what actions ſpecial 
bail is or is not required, 


Se. 106 


14. Affidavit to be made of 


cauſe of action if x07, or 
upwards. 110 

15. Defendant diſcharged from 
arreſt not to be arreſted a- 
in at the ſame time at the 
ſame plaintiff's ſuit. 106 


diſcharged on common bail. 


| 104 

17. Huſband only arreſted to 
find bail for himſelf and his 
wife, 105 
18. If both arreſted, wife to 
be diſcharged, and huſband 
to find bail for both. 105 
19. Whether one partner muſt 
put in bail for another. 105 
20. Seamen not to put in bail 
under 20 J 105 
21. No bail upen penal ſta- 
tute. 106 


arreſted by a wrong name. 


oe 122 
23. No bail in covenant un- 
leſs, &c. 106 


out order, We; 107 N 
26. No bail in ſlander, ex- 


27. Bail in an action for ſlan- 
dering a woman of quality. 
| Page 108 
28. Bail in cand. mag. 108 
29. No bail in debt upon a 
judgment, unleſs, &c. 109 
3o. Nor in debt on a bail 
bond, or recognizance of 
ANU 
31. Or on a replevin bond. 
. ; 109 
32. Bail cannot be a witneſs. 
5 10 
33. No ſurrender in a : 
of bail by outlawry. 326 
34. Bail got of a foreigner 
| who was never in England, 
by outlawing him. 335 
35- Bail on exigent not only 
to appear to a new action, 
but to anſwer condemna- 
TE 226 
36. Deſendant after judgment 
ſurrendering in diſcharge 
of his bail, to be charged 
in execution in two terms, 
except writ of error or in- 
junction. 389 
37. No ſci. fa. or action of 
debt againſt bail till ca. ſa. 
Re 392 
38. Bail not bound to render 
till ca. ſa. 392 
39. If no ca. ſa. bail may 
plead it, and be diſcharged, 


year after judgment not re- 
vived, ſufficient to ground 


0 


O00 2 fal. 


INDEX: 
a ſci. fa. againſt bail. Page | | 


41. Ca. ſa. returnable on the 
' ſame day a writ of error 
was allowed, good to charge 

. 393 
42. Error ſued on the prin- 
cipal judgment no bar to 
ſuing a ca. ſa. to charge the 
. 394 
43. Ca. ſa. may be filed af- 
ter /c:. ya. 23094 
44. 1 with a Py" 

execution, tho' ca. ſa. may 
be ſued out to warrant 

teſtat. it may not to war- 

rant a ſci. fa. againſt bail. 


L 


45. Ca. fa. to lie in the * 
riff's office four days. 394 
46. To have eight days be- 
. tween teſte and return. 394 
47. Defendant dying before 
return of ca. ſa. bail diſ- 
charged. | 395 
48. Recognizance of bail for- 
feited on return of non ef? 
inventus on ca. ſa. 395 
49. Principal-dying after re- 
turn of ſci. fa, recogni- 
zance forfeited. 395 
50. Aliter if after ca. ſa. a- 
warded, and before it be 
returned. 39 
51. Principal alive when ca. 
Ja. returnable, but dies be- 
fore it is actually returned, 
recognizance forfeited, 396 
52. Principal dying after ca. 
e. 


= 


- 


1 


returned, and before 


filed, court ſtayed the fi- 
ling it. Page 396 
53. How recognizance to be 
entered. 396 
54. Entry of a recognizance, 


55. Proceedings to 8 
gainſt bail till determina- 
tion of a writ of error up- 

on bail's undertaking, &. 
| 406 

56. Bail in original action 
not liable to coſts in error. 

e 

57. Bail liable tho? plane 

recovers more than expreſ- 

| ſed in the proceſs. 407 

58. Bail diſcharged by decla- 
ring in a wrong county, 

| 122, 407 

59. Bail may take their prin- 

cipal on a Sunday. 407 
60. What time to render him 
when a ſc. fa. brought. 
5 
61. Action on e 42 
of bail. 400 
62. What time to render 
when an action brought on 
the recognizance. 410 
63. In writ upon the recog 8 
nizance ac etiam to be in- 
ſerted in the proceſs. 95 
410 
64. Or defendant not bound 
to accept a declaration on 
recognizance. au 

65. Principal ſurrendered be. 

fore the return of the 1. 


tat, proceedings ſtayed af. 1 
Sd 9 


Ward ?? as 
n 


n 
N — e 2 2 _ 


71. Render to be entered in 


principal was in execution; 


ter plea, replication and 


demurrer. Page 411 
66. Notice to be given to the 
plaintiff's attorney of de- 
_ | fendant's | ſurrendering. in 
diſcharge of his bail. 411 
67. Conſequence of not gi- 
ving notice. 411 
68. How, upon a perſon's 
rendering himſelf into cu- 

ſtody in diſcharge of his bail 
in court or before a judge, 
the. reddidit ſe, Ec. is to be 
- left. GE 
69. Notice.'to the . marſhal. 
412 
70. Surrender after ca.” ſa. 
and defendant eſcapes, not 
2 good ſurrender, becauſe 
it is an indulgence. 412 


the marſhal's book. 413 
againſt bail. 413 
73. If no exoneretur entered 
the bail liable. 413 
74. Judgment by default on 
:: ſci, fa. againſt bail, though 


no relief by motion, bail 


- ſhould have pleaded it. 413 | 


7.5. Where ſeyeral defendants, 
and plaintiff takes one in 
execution, that don't diſ- 
., Charge the hail as to the 
w reſt. r 4) 41 
76. Though ſe. fa. 2 * 
bail be joint, execution may 
- he ſeveral and againſt the 


77. Where bail cannot, bring 
error. nes 1 Page 482 
78. A ſcire facias againſt bail 
. wrong. mers 504 
79. Bail cannot have error 
in the | Exchequer-chamher, 
ALEIED. „ 
80. No error in Exchequer 
chamber on ſci. fa. againſt 
bail, and two nihils return- 
ed. ll 51:43: 5Q7Z 
81. Aſter ſuch return, bail 
relievable only by an audi- 
- ita querela. 3111117 OT. 
82. Where bail may have a 
writ of error tam in reddi- 
tione judicii quam in adjuui- 
catione executionis. 511 
83. Bail cannot join the prin- 
- Cipal with himſelf in a writ 
of error.. 511 
84. Audita querela lies for bail 
after the teverſal of the 
| judgment againſt the prin- 
eipal. hd 529 


| Cauſes, fee Trial 22, - 


Common Bail. 1 


1. After-nonſuit, only com- 
mon bail in a new action. 
8 | 109 

2. The form of it. 115 
3. If the defendant does not 

file common bail, the plain- 
tiff may on affidavit of ſer- 
vice of the proceſs. 116 
4. Before whom to be made. 


. 1 09 0 414 


1 | 1 30 
0 Qo 3 5. Eight 
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| 7 "Light 


ver 25 Page 116 
6, If common ben filed 


7 4 


to fle common | Dull and 
ive notice. 117 
2 Attorney ſhall not becom- 
wi pelled to file common bail, 
Mt -- unleſs hag W er ha 
Wy — . writing. 
= 9. Wife to. be diſcharged ot 
_ filing common bail for __ 
mw - felf onlys 
1 10. Common bell to be fled 
of Judgment by ee 
1. v oluntary appearance in- 


valid, unſeſs proceſs ſued 
© "out i in fourteen days. 118 


1 Bail Bond, 


* 


2. Aſſignable. 3 
3. Under Sheriffs clerk can't 
aſſign a bail bond. 128 
4. If defendant neglect to put 
in bail, the bail bond is 
| i forfeited, though plaintiff 
1 takes no ſtep to quicker | 


| 115 1 him. | 128 
WIN 5. Practice on bail bonds. x28 
„ 6. Action againſt bail. 126 
5 || 7. When bail bond may be 
1 put in ſuit. - 127 
Will - 8. No action before aſſign- 
_ | We ment he ſtamped, 127 


: || ö ö 1. Sheriff muſt take bail. 127 


4 | 


rr 


| 10. Notice of bait i in writing- 


ND 
to file com- 
mon bil reckone exclu- 


9. Bail bond to be in double 
the ſum ſworn to. Fuge 1227 
_ —— ich the court 
in ſtay proceedings. 127 
11. * plea in abatement af- 
ter bail bond forfeited. 12 
un, If plaintiff takes an a 
ſignment of the bail bond, 
and the fame perſons be⸗ 
come bail above, he can- 


not re againſt them, 


1724 
15 Form of baif bond, 229 
Special Bail. 

r. What perſons may. _ 0 
"held to ial bail. 


No ſpeelal bail on J 
into Wiles, or the county 


palatine, under 20 J. 109, 


Fi 

5 The for of the dll pies 
118 

4. The condirion of the re- 
eognizancte. 119 
g Fees on putting in bail 119 
6. Four days to put in bail in 
Anden und A „ and 
23 in any other _— 


194 7 * 


5 v4 119 
7 Days i in this court .reckon't 
9 fee 122 179 
J In the Commen Pl 7 
9. dana if the laſt day, Kot 
count 120 


i 


As” 


— 


4 


120 
17. go to be in twenty 
days. 120 


* 


12. And entered in ths judge's 
ky arg Page 22 

13. A rof noxälidity. I 

12 oe ſurrender bail 115 

to be marked. 

15. In what time: bail before 
commiſſioners: ta be tranſ- 

« mitted. 121 

16. Affidavit of ths, 4 ta- 
king of bail. 1321 

17. Proceſs in one county, 
declaration in another, bail 
not diſcharged if ny 5 
alter if by: original. 

18. Bail before 3 
day to be filed of prece- 
"_y term, after coritinu» 
ance day of the ſubſequent 
term. 122 

195 Bail. to jultif in court. 

To 122 

20. In the country by affida- 

ir 122 

21. Bail abcepted to be filed 

in 20 days. | cc B22 

22. No exception to bail af- 
ter' declaration delivered, 

| - unleſs, S 123 

23. Bail in teem to be per- 
fected. ini four days: _ 
exception. 4 05%. eee 

24. In vacation om the firſt 
day of the Labſe quent term. 

123 

25. Exroptive to bail by ori- 

nal to be entered in the fi- 
lacer's book. 123 

ons If bail toi the ſheriſ: he- 
come bail above, plaintiff 


1 N D E XR 


27. But may give rule for * 


and after another to bring 
in the body, elſe an at- 
tachment. age 123, 129 
26. Explanation of the rule. 
| 124 
29. If plaintiff takes an aſ- 
ſignment of the bail bond, 
and ſame bail becoine dall 
above, he cannot except 
be nſt them. 124 
| not able te a great 
95 ſum than ſworn: to on 
the writ. 1% 424 
31. Delivering i declaration, 
(ſee pl. 22.) unleſs de bene 


, 


e before! bail put in, a 

; - -Walver of the bail, before 
.. juſtifying, is an acceptan 5 
of them. 123, 16 

32. Of e bail by origi- 
nal. 4683570 330 


| Bail on Habeas "ITT 


. „ San t he bailed below af- 
.ter len corps received, 


367 
®; Can't t put in bail. above ti. 


habeas corpus returned. 368, 


; Where bail on a ite 
corpus ſhall-be ſpecial bail 
to all actions by ſame plain- 
tiff of ſame term. 367 

4, Special bail in cauſes re- 


need not accept them. 123 


| . ſheriff to return the writ, 


- moved by- habeas . ex- 
© oO 4 5. Exe- 
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Executor ſhall not put in 


ſpecial bail on a habeas cor- 
* cho bail * in bilow. | 
Page 376 

6. Nor an hel: at law. - 376 


| 7- Procedendo, unleſs bail in 


term in four days, i in vaca- 


tion in ſix days after no- 


tice. | 397 
8, Twenty-eight days to ex- 
- cept againſt ny on habeas 

corpus. | 377 

Notice of biting in bal 
or excepting "40 bail, to be 

in writing. 377 


10. After ex exception, * for 


procedende within four days, 
unleſs' better bail either in 
term or vacation.” 37 


11. On removal out of an in- . 


ferior court, plaintiff is 
bound to accept the bail be- 
low, except in London. 37 8 


12. Bail liable in all actions in 


the return of the habeas cor- 
Pus declared on within — 
terms. 1 

43. Defendant in . 
cannot be 3 ti 


bail periedted. - 378 


4 


Bail i in error. 


I. Of faying proceedings a- a- 


gainſt bail pending a writ 
of error. 408 | 


2. On what judgments writ | 


of error no ſuper ſedeas with- | - 
out bail, by Stat. 3 * | 


J. 
1 


On what by 13 Car. 2 2; 
Page 486 
On what by 16& 17 Car, 


3--In dower or. halimodt the 
© recognizance of plaintiff i in 
error ſufficient. -- : 486 
4. Error in ejectment, plain- | 
tiff may find bail, need not 
be bound himſelf; 486 
5. No bail in writs of errot 
from inferior courts. 487 
6. Nor upon judgment on 
bond for performance of 
covenants, or a bail bond. 


nl 487 
" T he condition. "muſt be 
upon record. 487 


8. Bond to pay ſo much -as 

J. S. ſhall declare, &c. er- 
tor brought no ſuperſedeas 
without bail. 488 
9. Executor or . 

bringing error on judgment 

de Bonis propriis muſt put in 

bail. 55 490 
10. Bail in error cannot ſur- 
2 render plaintiftl. 490 
11. Four days after allow. 
' ance to put in bail. 491 
12. If no exception in 20 
days, bail to be allowed, 


4 

| 1 13. Upon rule for better bal, 
4 days notice to juſtify, or 
put in better bail. 492 
14. Plaintiff in error in eject- 
ment to be bail himſelf, and 
Juſtify if required, 492 
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15. A ſcire facias againſt bail 
wrong, Page 504 
16. Error in Exchequer-cham- 
Ber, bail in four days after 
allowance. 504, 505 
17. Notice of bail, and no 
exception within 20 days, 
bail to be allowed. 505 
18. Upon error in parliament 
on a judgment in B. K. 
new bail required. 523 


Bail in Audita Querela: 


1. Bail in audita querela. 5 3 : 
2. No bail taken on audita 


. -querela but in court and on | 
motion 531 


3. The form of the hail- piece. 


_ eſcape of the wife. Page 
„ 
5. After plea in inferior court 
| "defendant a feme marries, 
and on haheas corpus pleads 

her coverture here in abate- 

ment. 368 
6, Where after the wife's 
| death the huſband ſhall 
haue a ſcire facias on a judg- 
ment recovered by the feme 
| whilſt ole, 431 
7. Feme covert living as 2 
feme ſole gives a warrant 
of attorney not relieyable 


Bill. 


a bo. 5: 
4. The condition of the — 
cognizance. 533 
5. Entry of ſurmiſe and re 
cognizance in audita que- 
A 534 
6. Entry of recognizance in 
audita querela in another 
rr 337 


Baron and Feme. 


I. Wife only arreſted to be 

diſcharged on common bail. 

TI. 104 

2. If huſband only arreſted 

muſt file bail for both. 105 

If both arreſted, wife not 

to be diſcharged on com- 
mon bail. 


; 105 
4. Eſcape of the huſband the | 


Bil f Middleſex. 


1. A bill of Middleſex. 91 
* With an ac etiam 


Aſſumpſit. 94 
Treſpaſs. 94 
Detinue. 94 
Frover. : .- 94 
Covenant. 94 


bail. 94 
Againſt ſeveral defendants. 


3. Alias bill. 
4. Pluries bill. 
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— 
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but by error, 283. 


Bill againſt an attorney. 360 


Billæ in debt. 59 


Debt upon recognizance of 


— —— - 2 


—— 5p 
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I'Nn D E X. 
5. Dill oh * 17. Bail — 
roners. . der tilÞ ca. ſa. Page 392 


* Non omittas bill. 12. If no cn. fa. bail may 
|. n 


Capiar. 
| 3. Ce. fa. ſued out r a 
L A capias by original. 329 Bron ws judgment, not re- 
2. Alias. 329 | verſed, fufficient to ground 
3: Pluries. 329]  2/#. fe: againft bail. 393 
bf | | T4. Ca. ſa. returnable the 
cu ad Satisfaciendum, - ſame day à writ of error 
was allowed, good to charge 
See Exetution. | the bail. 39 
15. Error ſued on the prin- 
. Need not have | 15 days be- cipal judgment, no bar to 
teen teſte and return, ex-] ſuing a Ca. ſe. to * 
| rept where, an exigent af- the bail. | 
ter judgment, or in order 16. Judgment with Nr of 
to — bail liable. 1. execution; tho" a ca. ſa. 
2. Ca. $a. given by ſeveral] may be ſued out to warrant 
ſtatutes. 301 A teflatum, yet it may not 
3. $a: Ca. in debt. | to warrant a ſes. fir. againſt 
ing . . 250 Ball | 394 
4. NOTE ca. ſa, in debt. 17. Cz. fa. to lie erde in 
310 | the ſheriff's office. 394 
5: Ca. Sa. by ſurviving Exe- 18. To have 8 days between 
cutors againſt an executor | teſte and return. 394 
after nulla bona returned. on | 19.. Defendant dying before 
0 &. f#. | 311 return of a. ſa. bail diſ- 
6. Ca. Sa. againſt and admi- _ | +. 39 
niftratrix upon à nor prof. | 20. Reeognizance forfeited 
3144 Tg return of non eff inden- 
7. Ca. 8a. upon. a non prof. |" tus on ara. ſa. 395 
* want of a declaration. IT. Principal alive when ca. 
314 | * ſa; returnable, but dies be- 
after part le- fore it was actuallyreturned, 2 
. ft. 315 | recognizance forfeited. 35 
9. 2 fa. or action of | 22. Principal dying after ca. 
debt againſt bail till ca. a. ſa, returned, and before 
292 flling, the court . 2 
10. G. ſa. may be filed after filing. ; 1 
Fei. fa. 390 0 5 c 2 
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INDEX 


2. The return. 2842 


3. The inquiſition. 343 


a. 
6 + 


Copiatur clauſe e omit- 


Cingee Ports. 
„Lan to of the Diego 
"" pb how 22 100 
2. Habeas corpus to the Cingue 


Poerti. 5 ; oF 


7. „ What cdunties' hey re- 
ſpectively contain. 49 
2. Officers on' the circuit. 


* 


CR Oc. 
Oninuancer. 3 0 


>; 


1. Continuance by tnt U | 


fare vult. 277, 2 


2. Continuance as to 2 
fault, and one ine by car” 
 edvifare vulr. 422 

LY Continuance of ven. fa: by 

vir non wt (\breve. ' 289 

4. A _continuance off a 'writ 
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| £ . Toe ſerve#if cauſe of ac- 


tion under 10. Puge 110 
2. Engliſh notice on 


- ach Fro: 2 0 
3. Form of it. e 
4. Five tillings for making 

and ſerving ſuch copy. 111 
5. Of ſerving proceſs in 4 


county palatine. 5 ITE 
bf © Coroner. ; 
His duty. | = 


n Coffs 
i . 
* 1 4 


0 + Cat -& 4 


. | t When plaintiff ma mit | 
Gravis $a ü 5 


in matter of form without 


; impar ance. 59 


2. in ſubſtance after 
plea, muſt pay coſts. 1 7 
No coſts on amendment of 
{ Writ of error. 498 
4. Coſts on amending affign- 
went of errors. 4099 
5. Coſts on taxing an attor-" 
ney's bill. 78 
6. Where no coſts or dama- 
ges in audita' quereln. 55 38 
7. Bail in original action not 
liable to coſts in error. 
497,5 497. 
8. Phaintif may diſc ee 
before or after declaration, 
on motion at the fide _ 


and payment of coſts. 1 
9. a 


paying coſts or giving an 
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TN IDEA. 


9. On demiſe of an infant 
proceedings ſtayed till ſe- 
curity for coſts. Page 426 

10, Of defendant's: recover- 
ing his coſts where the leſ- 

ſor of the plaintiff was a 
peer and beyond ſea. 479 

11. Proceedings in ejectment 
ſtayed till coſts of a non- 


ſuit in C. B. on ſame title 


Were re paid. | jo 4 480 
12. Where plaintiff i in eject· 
ment ſhall have ns coſts in 
error. 49 
13. No coſts in error if exe- 


» Cution executed, and Why. 


499 

14. Defendant in replevin | 
ſhall have no coſts in error, 
bers 1 1 499 
15. Nor plaintiff PA. a 


1 TH 855 7 500 
15. Adminiſtrator ſhall pay 
no coſts in error. 500 


17. Coſts of ſtriking a ſpecial || 


Jury to be paid by the party | 


, applying for it. 265 
18. Coſts for not going to 
trial by proviſo. 444 
19. On default of going to 
trial, court to give judg- 
ment as in caſe of a non- 
; ſuit, and defendant to have 


" coſts where upon nonſuit | 
would be intitled , ta ſame. | 


244 
20. If plaintiff don't coun- 
termand notice of trial, de- 


21. Trial not to be ſtayed 
for non-payment: of coſts 
for not going to trial on a 


+ forage notice. Page 264 
Counties Palatine * 


1. Sheriff of Cheſter to return 


writs directed to him. 43 
2. Latitat to counties pala- 
tine. fu J A 100 
3. Of ſerving proceſs in a 

county palatine. III 
4. Execution, may go into a 


WON 
en of King's uu. 


1. Bichon of B. * ; 
2, On the crown ſide. : 


3. On the plea fide. 3 


4+ May examine errors in 


-, chequer, 13 105 * 1 


3 
5, May reverſe, a judgment 
7 of 11 King's 1 in re- 


3 
6. May puniſh. infexior an 
| giſtrates. 
7. May correct . -udicia 
errors, Cc. 4 
8. May relieve. perſons wrong- 
fully impriſoned, compel in- 
ferior courts to do their du- 
ty, and reſtrain them within 
their proper juriſdictions. 4 
95 Writ of error from this 
court muſt be returnable in 
parliament, if the proceed- 


05 hays his coſts, 
= 264 


3 — 306 


other courts, except Ex- 


ings be by original, rk i | 
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INDEX 


2 by bill, then in the 
guer- chamber 


See judges 5, officers. 
Days excluffue and incluffve. 


I. Eight days to file common | - 


bail reckoned excluſive. 116 
2. The four or fix days to put 
in ſpecial bail reckoned ex- 
cluſive. 119 
3. Days in this court reck- 
oned excluſive, in the Com- 
mon Pleas incluſive. 119 
4. Days for returning a paper 
book, when excluſive, 
when incluſive. 226 


Death. 


1. A warrant of attorney to 
confeſs a judgment deter- 
minable by death of the 

party, but if death in vaca- 


tion, judgment may be en- 


tered of precedent term. 283 
2. When party's death a coun- 
termand of a warrant of 
attorney. 283 
3. Feme covert living as a 
feme ſole, gives a warrant 


of attorney, not relievable | 
but by writ of error. 283 


4. Judgment may be entered 
if defendant dies after day 

in bank. 300 
5. When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment. 478 


- 


Exche- 
Page 4 


6. Judgment reverſad for 
death of one of the defen- 
 dant's before verdict. Page 


1 
of Declaring 8 1 5 


t. Proceſs in one county, de- 
clar ation in another, bail 
diſcharged if by original, 
aliter if by bill. 122, 407 
2. Cauſe of action ariſing in 
ſame term with declara- 
tion, the declaration to be 
of ſome day ſubſẽquent. 153 
3. Declaration in aſſault laid 
on a day impoſfible, good 
after verdict. 153 
4. Declaration in trover of 
Hil. term, converſion on 
3 Feb. good if bail filed 
after 3 Feb. 154 
5. The like caſe. 154 
6. Declaration in trover of 
Eafter term, converſion on 
firſt day of that term, good, 
the bill being filed at a day 
after the firſt day. 154 

7. Declaration in ſlander of 
Mich. term, words ſpoke 

5 Nov. judgment arreſted. 
| 155 

8. Infant cannot declare by 
prochien amy or guardian, 
without rule of court. 155 
9. Petition to aſſign an in- 
fant a guardian. 155 
10. Guardian's conſent. 156 
11. Afﬀidavit that infant and 
guardian ſigned petition 
and conſent. 157 


12. Copy 
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| 75 May be left in the office, 


IN DE X 


be delivered to defendant's 
attorney, who is to pay 
for the ſame. Page 157 


13. For non- payment to be 
left in the office, and plain- 


tiff to proceed. 158 


1. Copy of declaration to | 


if place of ubode of defen- 
dant's attorney . 


158 

15. Declaration well deli- 
vered from time of notice 
only. | 158, 160 
16. fendant” s attorney to 
pay plaintiff's attorney 4 d. 


— his warrant of attorney 


udgment. 158 
laration to be deli- 


2 — four days excluſive 
before the end of the term, 
to have a plea of the ſame 
term. 160 
18. If bail filed by the plain- 
tiff, declaration to be left 
in the office, and notice 
en. _ 


19- Notice of declaration be- 
ing left in che office. 167 
20. Of delivering declatations | 


by the by. 11 
21. How in caſe the plain- 

tiff file common bail for 

the defendant. 164 


22. Ofdelivering Acker ties | 


de bene eſſe. 165 
23. Where no affidavit of the 
debt, declaration to be de- 


livered de bene ee with | 


__—_ 


notice to plead 5 in eight 


| | age 16 
24. Where affidavit if in Lon- 
dun or Mrddleſex Meer, and de- 


fendant lives within 20 
N of London, to plead 
n 4 days 165 
255 Otherwiſe'in $ days. 166 
2b; Delivering a declaration 
unleſs de bene 72 defore 
bail put in, is a waiver of 
the bail; if before juſtify- 
ing, is an acceptance of 
them. 168 
wo. Declirniiot to be deli- 
vered before the end of 
the ſecond term, or non 
profs. © 169 
28. Non proſs may be ſigned 
tho' declaration tendered 
after the ſecond term. 169 
20. Of ſigning nen proſ when 
ori 


original. 169 
30. Time to declare on an 
eſcape warrant. 170 


| 
31. When plaintiff may a- 
mend in matter of form 
without paying coſts or 
giving an imparlance. 170 
32. If in ſubſtance after ſpe- 
cial plea, muſt pay coſts. 
170 
33- On amendment defen- 
dant to plead de. novo and 
in what time, 290 
34. If rule before in ſame 
term, no new rule. 170 
35. Bill on file. may be a- 
mended before plea. 170 
36, New 


36. New count not to be ad- 


term. | Page 171 
37. Plaintiff may diſcontinue. 

2: rad 171 
38. Of declaring by original. 

Of declaring againſt a fi- 
3 5535 
40. When an attorney ſhould 


own ſuit to prevent an im- 


45. An explanation of chis 
rule offered, © 385 
46. In a writ upon recogni- 
zance of bail defendant not 
bound to accept a declara- 
tion, unleſs an ac etiam be 
anſerted in the proceſs. 410 


330 


ded after plea or ſecond | 


deliver a declaration at his | 


IND IZ X. 


Declaration, 


1. In debt on a bond. Pager 30 
On a bill penal. 131 
On a ſingle bill. 132 
On a nnen. 133 


2. On an inland bill of ex- 
change by the indorſee of 
drawer. 134 

3. On a promiſſory note. 137 


parlance. 1455 4. On an indorſed note by 
41. Of declaring on a habeas | the indorſee againſt the in- 
fats. See title habeas | dorſor. . for 139 
corpus, and 367, 378, 379 5. Indeb. off. money re- 
42. by Aro ut > pri · 2 ecived to the plaintiff's uſe. 
ſoner, See title prifoner, 9 24, 149 
and 382 to 386. . For money laid out for the 
43. Declaration not a ſuffi-| defendant. 149 
' cient cauſe of detaining a For m lent, 141 
priſoner in the cuſtody of | For goods fold and deli- . 
the marſhal, unleſs affida | vered. | 1342 
vit be made that the cauſe] For work done and ma- 
of the action amounts to] terials found. 146, 147 
10 l. or upwards. 385 6. Juamum wal. for 
44. Sum to be indorſed. 385 | fold and delivered. 143 


7. Quantum meruit for work 
done and materials found. 


* : 147 
8. Inſimul compntaſſed, 148 
9. Trover. 149 


10. Aſſault. 151 
Againſt a priſoner in cu- 
ſtody of the ſheriff of 
Middleſex. 390 
11. Treſpaſs for digging the 
_ plaintiff's cloſe and carry- 
ing away his oaker. 15r 
12. De- 
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IN 2 


12. Declaration on a ſcire 

Facias. Page 406 
"IS e in ejectment. 
| 447, 465 
On a double demiſe, by 


original. 468 | 2. Joinder. 2214, 291 
On a double demiſe, the | 3. Concluſion in debt. 214 


laſt for tithes. 474 | Caſe. 214 
14. Declaration - againſt a| Treſpaſs, 2 "Shs 
bailiff by the En of the | Aſſault. e | 
plaintiff. 5 544] Covenant. 214 
N 4. Demurrer to a ene 

"Of 4 214 
Cauſes; not alledged that 


On general demurrer, 
1 book to be de- 
livered and paid for at 4 d. 
per ſheet, otherwiſe judg- 
ment. 197 

2. In caſe of a frivolous de- 
murrer the court will or- 
der the defendant to ſtand 
by it, or plead peremptori- 

ly on the morrow or in- 
. — 30 

General demurrer cannot 
" be waived, a ſpecial one | 
may. | 221 

4. When bound to plead an 
iſſuable plea, may demur 

to the replication. 222 

5. Special demurrers to be 
ſigned by counſel, 224 

6. In what caſes attorney may 
make up demurrer book: 

224 

7: Method of going to argu- 

ment on demurrers. 275 


- 


Z * 


1. Demurrer to a declaration 
in debt. Page 213, 291 


adminiſtration was granted 


to the plaintiff, © 215 
5. Demurrer in bar to a de- 
claration. 5 
Cauſes. 215 


Day given to join. 216 
14 in default. 216 


6. Joinder in demurrer to a 


plea in bar. 216 
7. Demurrer to a plea. 217 
Joinder. 218 
8. Demurrer to a replication. 
218 
Joinder. 219 
9. Demurrer to a rejoindei 
in replevin. £ 219 
Cauſe of demurrer, 210 
Joinder. | 220 


10. Demurrer to a ſurre- if 
joinder on a ſci. fa, 220 
Joinder. 220 


Diſcontinuance. 


oY... 
5.” 
f 


Plaintiff may diſcontinue be- 
fore or after declaration on 4 | 
motion .Y 


I 


motion at ſide bar on pay- 
ment of coſts. Page 171 


Diftringas Furatores. 
1. Need 4 have 1 5 days be- 


tween teſte and return. 89 
2. A diſtringas. 246 


3. Diſtringas in ejectment by | 


original for a trial at bar. 
— £1 OE 

4. Diſtringas with a view. 
; 254, 2 56 

5. Diſtringas by original. 
22 | 332 

6. Diſtringas awarded. 423 
7. Diſtringas on a ſcire facias. 
| x 442 


jectment. 


1. Attorney not to be leſſee | 


in ejectment. 73 
2. The nature of the action. 
| 442 
3. Now the common action 
for trying titles to land. 


. 442 
4. The method of commen- 
cing the action. 442 


5. Tenant or landlord may 
be admitted to defend on 
entring into the common 
rule. | 443 

6. Of what things it will or 
will not lie, and of the 
certainty and uncertainty 


of deſcribing them. 443 to 
; 446 


W. Fo > þ 


7. Declaration in ejectment. 


| Page 447 
8. Notice to be wrote under 
the declaration. 448 


g. To be delivered to the 


tenant or wife, and notice 
read, 44 
10. Delivered to his ſon, 
daughter, or ſervant, not 
good, unleſs proved that it 
came to his hands, and he 
knew the meaning of it. 
1T. Not good delivery on a 
Sunday. 449 
12, If tenant does not ap- 
pear, plaintiff may have a 
rule for judgment. 449 
13. Affidavit of the ſervice 
of a declaration in eject- 


ment. | 450. 


14. Affidavit muſt be poſi- 
tive that he is a tenant in 
poſſeſſion, and not on in- 
formation. 451 

15. Plaintiff muſt move for 
judgment the ſame term 
the tenant had notice to 
appear. | 451 

16. What time to appear 
where premiſſes lie in Lon- 
don or Middleſex, and no- 

tice is to appear of next 
term generally. 451 

17. What time to appear 
when notice is for the 
firſt day or beginning of 


the term. . 45% 
18. What time when in any 
other county, 452 
P p 19. What 
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19. What time when in 
Cumberland or other coun- 
ty where the judges come 
but once a year. Page 452 
20. Method of appearing. 
1 +, 

21. Rule by conſent. 454 
22. Rule thereon drawn up 
by the clerk of the rules. 

| 455 
23. Defendant's attorney to 


file common bail, and re- 3 


ceive declaration and plead 
not guilty, 455 
24. But if tenant in poſſeſſi- 
on does not appear, judg- 
ment againſt caſua] ejec- 
8 455 
25. Judgment by nil dicit 
againſt the caſual ejector, 
with an imparlance and 
remittit damna. 455, 456 
26. Judgment without an 
imparlance. 456 
27. Judgment againſt the ca- 
ſual ejector ſet aſide on 
terms. | 457 
28. Who ſhall be admitted 
to join as defendant with 
the tenant, 457 
-29. Landlord may be joined 
on requeſt, but ſhall not 
be compelled to join. 457 
30. Any perſon claiming title 
may be admitted defen- 
dant with the tenant. 457 
31. Landlord impowered to 
make himſelf defendant, 
Ec. | | 458 


| 


1 


32. Penalty on tenant ſecre- 
ting declaration in eject- 
ent. Page 459 

33. Defendant to give a note 
of the premiſſes when he 
doth not defend the whole. 


3 459 
34 Proceedings againſt the 
defendant, if he does not 
confeſs leaſe, entry and 
ouſter at the trial. 45 
5, Where ſeveral defen- 
dants, and ſome will not 
confeſs, and ſome will. 460 
36. How if the not confeſſing 
is in reſpect to ſome vari- 
_ ance, | 460 
37. How to proceed when 
the plaintiff is nonſuited 
on the merits, or a verdict 
for the defendant. 460 
38. The leſſor of the plaintiff 
may bring an action for the 


meſne profits. 460 
39. Releaſe of plaintiff a con- 
tempt. 461, 479 


40. Demiſe may be on a day 
after the term of which de- 
claration againſt the caſual 
ejector is. 461 

41. How declaration ought 

to be when an infant leffor. | 
462 

42. On demiſe of an infant, 
proceedings ſtayed till ſe- 
curity for defendant's coſts. 

462 

43. When leaſe ſealed on the 
premiſſes, there muſt be 
an affidavit of the whole 

proceedings. 462 

44. By 


D 


44. By Stat. 4 Geo. 2. decla- 
wtf may be fixed on the 
door of the houſe, c. 

| Page 463 

45. Of purport of affidavit 
on motion for judgment. 
463 

46. On payment of rent and 
coſts before trial, proceed- 
ings to ceaſe. 464 
47. In theſe caſes ſame time 

to appear as to tenant in 
poſſeſſion. 464 


48. Method of gaining pol- | 


ſeſſion where the tenant 
runs away a year's rent in 
arrear, and leaves the pre- 
miſſes untenanted. 464 
49. Niſi prius record in eject- 
ment. 465 
50. Proceedings in ejectment 
by original. 468 
51. Iſſue in ejectment by o- 
riginal on a double de- 
miſe. 468 


52. Declaration in ejectment 


by original on a double de- 
miſe. : | 471 
3. Declaration in ejectment 
on a double demiſe, the laſt 
for tithes, 474 
54. Judgment in ejectment 
by original againſt the 
caſual ejector, by nil di- 
cit & remittit dampna. 


476 


55. Judgment by non in for- 
matus in ejectment by ori- 
ginal. 476 


56. Writ of poſſeſſion. Page 


477 

57. When death of the plain- 
tiff in ejectment ſhall not 
prevent judgment. 478 
58. Plaintiff in ejectment 
under the control of the 
court, and cannot releaſe. 
479 

59. And liable to be puniſh- 
ed if he does releaſe. 479 
60. Of defendant's recover- 
ing his coſts where the leſ- 
ſor of the plaintiff was a 
peer and beyond ſea. 479 


61. Proceedings in ejectment 


ſtayed till coſts of a nonſuit 
in C. B. on ſame title were 
paid, 480 
62. Leſſor of the plaintiff 
who was but tenant for 
life, dies after verdi& and 
before judgment. 480 
63. The term in ejectment 
inlarged without conſent. 
| | 480 
64. Of ſetting aſide a judg- 
ment obtained fraudulent- 
ly, one man perſonating 
another. 480 
65. Declaration on a leaſe 
for five years when the leſ- 
ſor had but an intereſt for 
three years, 481 
66. Amendment in ejectment 
denied. 481 
7 in ejectment lies 
efore inquiry. 48 
68. Error ler verdiat* N 
ejectment, recognizance of 
plaintiff ſufficient, 486 
P p 2 69. Or 


| I. N: © 

* Or may find bail, and 
need not be bound bimfelf, 

| Page 486 

70 Where plaintiff in eject- 
ment ſhall have no coſts in 


error. 499 


Elegit, 
See Execution. 
1. Elegit by the faat. West- 
minſter 2. c. 18. 302 
2. When the return of an 


elegit may be quaſhed with- 
out writ of error. 302 


3. No notice of executing an | 


elegit. 304 
4. Elegit. 320 
5. Elegit againſt tertenants. 

322 


6. A return to an elegit. 323 
Error. 


1. No writ of error in a judg- 
ment by original but in 
parliament. 326 
2. Proceeding ſtayed againſt 
bail till determination of 
writ of error upon the bail's 
undertaking, &c. 406 
Hail in original action not 
liable to coſts i in error. 407, 
497 

tbe Writ of error on judgment 
of C. B. or inferior court, 
returnablein B. R. 482 

. No writ of error to be 
brought above 20 years af- 


6. Where bail cannot bring 


11. A writ of error a fuperſe- 


E K. 


error. Page 482 


7. Where audita querela and 


not error lies. 482 


8. On a judgment againſt 


two, one alone cannot 
bring error. 482 


9. Of error for death of the 


original plaintiff before ver- 
dict. i 483 


10. Error in ejectment lies 


before inquiry. 483 
deas, except. 483 
12. As ſoon as allowed. 484 
13. As to execution not ex- 
ecuted. 484 
14. 2. the fraction of a day? 
484 
15. Writ of error with a long 
return no ſuper ſedeas. 523 
16. Error in E xchequer-chan- 
ber on judgment by original 
in B. R. void, and no ſu- 
perſedeas. 484, 485 
17. Several bring error, and 
one of them dies, no exe- 
cution without leave. 485 
18. On what judgments writ 
of error ſha}l. be no ſuper/c- 
deas without bail, 
3: Fac. 1. 


_w_ On what by Hat. 13 go | ; 
8 I 


400 By 
20. On what by Hat. 16, 17 
2. 486 [1 
21. In dower or ejectment the 


ter judgment. 


4821 


22. Error 


recognizance of the plain- 
tiff in error ſufficient. 486 
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22, Error in 22 plain- 
tiff may find bail, need 
not be bound himſelf. Page 
486 

23. No bail in writs of error 


from inferior courts. - 487 


24. Nor upon judgment on 
bond for performance of 
covenants or bail-bond. 

487 

25. The condition muſt be 

on record. . 487 


26. Bond to pay ſo much as 


F. S. ſhould declare, &c. 
error brought no ſuperſedeas 
without bail. 


27. Bond to perform cove- 


nants, and amongſt the reſt 
for payment of money. 488 
28. Executor or adminiſtra- 
tor bringing error on judg- 
ment de bonis propriis, muſt 
put in bail. 490 
29. Bail in error cannot ſur- 
render plaintiff. 490 
30. How to ſue out writ of 
error. 490 
31. The præcipe. 491 
32. How to get writ of error 
allowed. | 491 
3. Writ of error to be al- 
lowed as ſoon as ſealed. 491 
34. Proceedings after writ of 
error ſealed, no contempt 
without notice. 491 
35. Four days after allowance 
to put in bail. 491 
36. If no exception to bail 
within 20 days after notice, 
bail to be allowed. 491 
37. Upon rule for better bail, 


4 days after notice to juſtify 
or put in better bail. Page 
93 492 
38. Plaintiff in error in eject- 
ment to be hail himſelf, and 
juſtify if required. 492 
39. Rule to tranſcribe. 492 
40. Time taken by the clerk 
of the errors to tranſcribe. 


| 2 

41. Scire facias muſt be ſued 
out as ſoon as tranſcript 
brought in. — 892 

42. How ſcire facias to bear 
teſte. 

43. If plaintiff in error don't 
enter tranſcript, defendant 
may. 493 

44. Tranſcript to be kept no 
longer than till copy made. 


| 493 

45. How ſcire facias to be re- 
turnable. 493 

46. How in error from the 
palace court. 493 

47. On return of ſc. fa. rule 
for judgment. 93 

48. No oyer or plea to it, 
ſave on aſſignment of er- 
rors. a 494 

49. Where a ſcire facias to 
hear errors is not well 
brought. 

50. Plaintiff in error heard 
ex parte, if defendant does 
not appear on ſci. fa. 494 : 

51. Errors to 1 N 
counſel, and copy delivered. 


494 


Pp 3 52. If 
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52. If general errors, defen- 
dant may immediately join 
in error. Page 494 

53. Defendant in error may 
have a rule to return cer- 
tiorari. „„  o 

54. If certiorari be not re- 
turned and filed, defendant 
may join in error. 495 

55. If plaintiff's certiorari be 

for an original, c. of a 
vuvrong term, defendant may 
ſue out a certiorari. 495 
56. When certiorari returned, 
defendant may join in nullo 
eſt erratum. _ 495 
57. No diminution. after in 
nullo ęſt erratum pleaded. 

| 496 

58. No diminution in records 
out of an inferior court. 

| 496 
59. Court may award certio- 
rari ad informand” conſcien- 

_ tram Curie. 496 
60. Either ſide may move for 
a concilium. 497 
61. Books to be delivered 
two days before argument. 
497 

62. Party who expects judg- 
ment ſhould deliver ail the 
books. 497 
63. Party who delivers no 
books, not to be heard. 


5 5 497 
64. Same courſe in demur- 
rers. 497 


65. If no errors, of what 
term fare facias to be en- 


tered. Page 407 
66. And execution may there- 
upon iſſue. | 4 
67. Method of non-profling 
a writ of error. 498 
68. One execution againſt 
defendant for debt and 
coſts in the original action, 
and coſts in error. 498 
69. Same proceedings on aſ- 
ſigning errors de recordo as 
on ſci fa. 498 
70. 100 coſts on WS. 
ment of a writ of error. 498 
71. Coſts on amending aſſign- 
ment or errors. 499 
72. No coſts in error if exe- 
cution executed, and why. 


. 4 
73. Where plaintiff in ied. 
ment ſhall have no pi in 
error. 499 
74. Defendant in replevin 
ſhall have no coſts in er- 
ror. 499 
75. Plaintiff in formedon no 
coſts in error. 500 


76. Adminiftrator ſhall pay 
no coſts in error. 500 
77. When a writ of error a- 
bates by the degth of the 
parties. 4080 
78. When a writ of error a- 
bates by the death of the 
plaintiff in error, and when 
not. 500 
79. And in what manner ex- 
ecution may be taken out 
thereupon. 500 


80. Abates 


17ND 


80. Abates not by the death | 


of the defendant in error. 
Page 502 
81. When abatement of writ 
of error, execution may 
„though a new writ be 

| | Iſl 502 
82. Of returning the writ 
where divers records. 502 
83. How if judgment given 
after the return of the writ. 


502 
84. Record varying from the 
writ. 502 


85. After in nullo eft erratum 
pleaded, can't amend ge- 


neral errors. 503 
86. Stat. 5 Geo. 1. of amend- 
ments. 503 


87. Where plaintiff brings. 
error, and the court re- 
verſes, they give a new 
judgment; otherwiſe if the 
defendant brings error. 503 
88. A ſcire facias againſt bail 
wrong. 504 
89. Scire facias quare execu- 
tionem non in debt on judg- 
ment removed out of C. B. 
by writ of error into B. R. 
523 
90. Another on a judgment 
in an inferior court. 525 
91. Non-proſs after two ſcire 
Facias's in error ſur eject- 
ment. 526 


Error in the Exchequer- 
chamber. 


1. Writ of error no ſuper- 


1 
ſedeas till allowed. Page 


| 504 
2. Bail in four days after al- 
lowance. 505 


3. Notice of bail, and if no 
exception within 20 days, 
bail to be allowed. 505 


4. Ten days notice to the 


clerk of the errors before 
argument. 505 
5. Plaintiff to deliver four 
books to the judges of the 
Common Pleas, defendant 
four to the barons. 505 
6. No ſcire facias in the Ex- 
chequer- chamber. 505 
7. Stat. 27 Eliz. juriſdiction 
of Excheguer- chamber in er- 
ror. 505 
8. Error in parliament from 
the Exchegquer- chamber. 505 
9. When ſuit by original in 


B. R. error lies only in 


parliament. 506 
10. Bail can't have error in 
Exchequer- chamber. 507 
II. Error lies not in Excbe- 
guer- chamber on a judgment 


upon a ſci. fa. 0 
12. Nor — in Excbli L 
chamber on action qui tam, 
ſcand. mag. on ſci. fa. a- 
gainſt bail, and two nihils 
returned. 507 
13. After ſuch return, bail 
relievable by audita querela 
only. „ 
14. Error in fact not to be 


corrected in Exchequer- 
chamber. 508 
Pp4 


15. Exchequer 
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15. Excheguer- chamber can't 
award a writ of inquiry. 
Page 5 10 

16. May beſides reverſal give 
a complete judgment. 509 
17. Of execution on abate- 
ment of writ of error in 
Erxchequer- chamber. 510 


18. When writ of error abates | 


in Exchequer-chamber, judg- 
ment is not in B. R. with- 
out a remittitur. „ 
19. Debt on judgment pend- 
ing error in £xchequer- 
chamber. 510 
20. Error coram nobis reſiden 
lies not in Excheguer- cham- 
ber. 508 


Error tam in redditione judicii 
quam in adjudicatione execu- 
tionis. 


1. Where bail may have it. 
. 

2. It lies not in camera ſcac- 
carii on an award of exe- 
cution after judgment af- 
med there. 511 


3. Bail cannot join the prin- 


cipal with himſelf in a writ | 


of error. 


511 


Error coram vabis reſiden'. 


1. If a judgment in this court 
be erroneous in matter of 
fact, error lies in this court 
to reverſe it; but not if 


erroneous in matter of law. 
a Page 512 
2. Error quod coram vobis, &c. 
after firſt writ diſcontinued, 

; -— ES 

3. Not after affirmance. 513 
4. Error coram nobis reſiden 
lies not in Exchequer-cham- 
ber. 5 513 
5. Of allowing it, and whe- 
ther a 1 without 
leave of the court. 513 
6. Where there is no error in 
the court, error coram nobis 
lies not, may have audita 
guerela. 513, 514 

7. Errors to be aſſigned on 


motion. 514 


8. How judgment reverſed on 


error in fact. 51 
9. On error in fact, defen- 
dant may carry the cauſe to 
trial e. proviſo. 514 
10. Judgment reverſed for 
death of one of the defen- 
dants before verdict. 514 
11. This writ no ſuperſedeas 
without motion, 515 
12. Tho' two writs of error 
quaſhed, a third granted, 
and alſo a ſuperſedeas, 515 


Error from Ireland, 


1. Plaintiff to aſſign errors 
on motion, « 515 
2. By like rule defendant to 
join. 516 
3. Muſt be an affidavit veri- 
fying 


D 2X 


fying errors aſſigned. Page 
| 51 
4. If judgment affirmed, exe- 
cution muſt be awarded in 
Ireland. | 516 
5. No ſcire facias ad audien- 
dum errores. 516 
6. Of bringing in and copying 
the tranſcript. 516 
7. Of obtaining execution for 
default of tranſcribing. 5 16 
8. Of execution on affirming 
the judgment. 516 
9. Of reverſing judgment gi- 
ven for the defendant in 


Ireland. 517 
Error in Parliament. 


1. Of ſtaying proceedings a- 
gainſt bail, pending a writ 

of error. 408 
2. No writ of error on judg- 
ment by original in B. R. 
but in parliament. 506 
3. Error in parliament from 
the Excheguer- chamber. 506 
4. How writ of error in par- 
liament to be made return- 
able. 1 
5. Error lies not from the 
court of Exchequer, to the 
houſe of lords. 518 


6. Where judgment reverſed | 


in parliament, they give 
the ſame judgment as B. R. 
otight to have done. 518 
7. Suing in the court below, 
pending a writ of error in 
parliament, is a contempt 


4 


| 519 
11. Or loſe benefit thereof, 


| 


and breach of a privilege. 
Page 518 
8. Proceedings on writs of er- 
ror in parliament, 519 
9. Errors to be aſſigned in 8 
days, or non-proſs & remit- 

titur. 1 
10. If diminution alledged, 
and certiorari prayed, cer- 
tiorari to go without mo- 
tion, and to be returned in 

ten days. 1 


and defendant to proceed 
as if none awarded. 520 
12. Printed caſes to be ſigned. 
520 

13. No putting off a day of 
hearing without notice of 
two days, and oath thereof. 
520 

14. Certificates to be given of 
certiorari's being awarded 
concerning writs of error. 

8 8 520 

15. How counſel to proceed 
at hearing. 520 
16. Writ of error diſconti- 
nued by prorogation, a ſe- 
cond writ no ſuper ſedeas. 

| 522 

17. If returnable ad prox? 
parliament no ſuperſedeas, 
522 

18. When a ſecond writ of 
error a ſuperſedeas, and 
when not. 522 
19. Prorogation of parlia- 
ment no diſcontinuance of 

a writ of error. 522 
20. Writ 


20. Writ of error with a long | 


21. Error not determined by 


323 
Eſcape. 
1. Eſcape of the huſband the 
© eſcape of the wife. 307 


F. Bail in term- time to be per- 


J. 


return no ſuper ſedeas. Page 
523 


prorogation. 523 
22. Upon error in parliament 


of judgment affirmed in | 


B. R. new bail required. 


2. Of time to declare on an 
eſcape warrant. 170, 389 


Eſjon. 


1. Eſſoin days what. 79 
2. In Faſter and Trinity 
terms. -. 


a 5 | 


Matters that need not be 
pleaded, but may be given 
in evidence. 204. 


Exception. 


1. Exception to bail to be in 
20 days. 120 
2. To be entered in judge's 
book. 120 
3. After of no validity. 121 
4. No excepting to bail after 
declaration delivered, un- 
leſs, c. 123 


fected in four days after 
exception. Page 123 


6. In vacation on the firſt day 


of the ſubſequent term. 
| . 
7. Exception to bail by ori- 
ginal to be entered in fila- 
cer's book. ä 123 
8. If plaintiff takes an aſſign- 
ment of the bail- bond, and 
the ſame perſons become 
bail above, he cannot ex- 
cept againſt them. 124 
9. Twenty-eight days to ex- 
cept to bail on a habeas cor- 
pus. ä 
10. Notice of 3 
be in writing. " 297 
11. After exception, rule for 
procedendo unleſs better bail 
in four days whether in 
term or vacation. 77 
12. If no exception to bail in 
error within 20 days after 


| 491 

Execution. | 

See Capias ad ſatisfaciendun, 

Fieri facias, Elegit, Haber: 
facas Poſſeſſionem. 


1. Sheriff, c. delaying exe- 
cution, Sc. liable to an 


on requeſt. 3 


notice, bail to be allowed.. 


attachment, c. i= -; 2 
2. Copy of inventory on . 
fa. or elegit to be delivered BY 
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3. Sheriff's fees on execu- 
tions. Page 39 
4. On an habere facias poſſeſ- 
40 


nem. 
5. Sum really due to be mark- 

ed on the writ, 41 
6. Penalty on ſheriff taking 


greater fees. 41 
7. Fees on a ca. ſa. 41 
On an elegit. 42 


8. His poundage when the 
ſum exceeds 100 /. 42 

9. Extends not to cities or 
towns. 42 
10. Not to real executions. 42 
II, Not to executions on ſta - 
tute merchant, &c. 42 
12. May not take a bond for 
his fees. 42 
13. Judgment to be revived 
by fea. fa. if no execution 
within a year. 299, 425 
14. Judgment entered ten 
years, ſci. fa, to be moved 
for. . 300, 425 
15. Execution ſued out and 
continued as effectual as 
ſei. fa. 300, 425 
16. If ceſſet executio for a year, 
plaintiff may have execu- 
tion after a year and day 
without ſcire facias. 424 
17. And in caſe of a writ of 


error. 425 
18. But not in caſe of an in- 
Junction, 425 


19. If judgment of 10 years, 
muſt move court for ſci. fa. 
if above 7 years, muſt move 
fide bar ; if after judgment 


ſo revived, and before exe- 
cution defendant die, muſt 
revive again, but may with- 
out motion. Page 300, 
425 

20. Several years after judg- 
ment an award of execu- 
tion was entered as of the 
ſame term with the judg- 
ment, and continued dowon 
and executed without ci. 
a. : 425 
21. If either party dies, exe- 
cution cannot be ſued out 
till ci. fa. and judgment 

' thereon. 428 
22. Of executions at the 
common law, and by a& 
of parliament. 30L 
23. Execution may go into 
Wales. 305 
24. Or a county palatine. 306 
25. Of execution on a joint 
judgment againſt ſeveral 
defendants. 306 
26. Where on a penalty be- 
ing levied the court will 
order the plaintiff to take 
only his principal, intereſt 
and coſts. 307 
27. Eſcape of the huſband the 
eſcape of the wife. 307 
28. When two writs of exe- 
cution are delivered to the 
ſheriff, he muſt give pre- 
ference to that which was 
firſt delivered. 308 
29. Execution againſt an a- 
greement ſet aſide. 308 


39. Execution 


- 
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Execution after judgment 
Wed, but — ＋ was 
entered. Page 308 
31. When body of a peer li- 

able to execution. 309 
32. Of charging a priſoner 

in execution. See title 

P riſoner . 388 
33. Though ſci. fa. againſt 

bail be joint, execution 
may be ſeveral, and againſt 

the body. 414 
34. Writ of error a ſuperſe- 

deas to execution, except, 

c. 483 
35 As ſoon as allowed. 484 
36. As to execution not exe- 

cuted. 484 
37. Error in Exchequer- 

chamber on judgment by 

original in B. R. void, and 

no ſuperſedeas. 484 
38. Several bring error, and 

one of them dies, no exe- 

cution without leave. 485 
39. On what judgments writ 

of error ſhall be no ſuper- 

edeas to the execution 

without bail. 485 
40. If no errors aſſigned on 

fei. fa. quare executionem 

non, execution may iſſue. 
498 

41. One execution againſt 
defendant for debt, coſts 
in original action, and coſts 

in error, 4.98 
42. When on abatement of 

writ of error, execution 


? 


may go though a new writ 
be brought. Page 502 


Executor. 


I. No ac etiam againſt an 
executor, &c, 104. 
2. When an executor or ad- 
miniſtrator ſhall be held 
to bail on a devaſiauit ſug- 
_—_— 104 
3. Executor ſhall not put in 
ſpecial bail on a habeas cor- 


low. 376 
4 The method of obtaining 
judgment de bonts propriis 


miniſtrator. 3 
5. Adminiſtrator ſhall pay 
no coſts in error. . 500 
6. Audita querela on a judg- 
ment recovered by an ad- 
miniſtrator, adminiſtration 


being revoked. 539 
Exigent. | 

1. The exigent. 238 

2. The return, 339 


Fieri Facias. 


„ See Execution. 

1. Need not have 15 days 
between teſte and return. 

2. Fi. fa. an execution at 
common law. 301 


1 3. Fr, 


+ pus, though bail put in be- 


againſt an executor or ad- 


EN DD ©. © 


3. Fi. fa. iſſued in life of de- 
fendant, who dies before 
the return, it may be exe- 
cuted. Page 304 
4. Fa. fa. in caſe upon pro- 
miſe. _ 317 
In debt. 317 
In covenant. 318 


After ſci. fa. 318 


5. Fi. fa. for an executor on 


a judgment recovered by 
the teſtator. 318 
6. Fi. fa. for an executor a- 
gainſt an adminiſtrator de 
bonis non. 319 


Filacers. 


Of declaring againſt a filacer. 
Ro os 


Fines. + 


328 


On original writs. | 
Franchiſe. 


1. Sheriff, on requeſt and 
coſts of a lord of a fran- 
chiſe, to appoint a deputy 
to reſide at ſome place in 

or near the franchiſe. 44 

2. Place and coſts to be ap- 
pointed and ſettled by lord 

chancellor, Ge. 44 

3. Deputy to receive writs, 

and in name and under 
ſeal of ſheriff to iſſue war- 


rants to the lord of the | 


franchiſe. 44 


4. Taking no more than ac- 
cuſtomed fees. Page 44 
5. Puniſhment of ſheriff or 
deputy making wilful de- 
fault. 45 
6. No bailiff of a liberty to 
practiſe as an attorney. 37, 


71 
O Habeas Corpus's. 


1. Proceedings relating there- 
an 304 
2. Habeas Corpus when re- 
turnable immediate, and 
when not. 364 
3. Habeas Corpus to remove 
a cauſe, to be returnable _ 
on a day certain, except. 
„ 

4. Of what return ſuch ha- 
beas corpus ſhould be. 374 
5. Habeas Corpus to inferior 
court after judgment, party 
to be remanded. 364 
6. Habeas Corpus not to be 
allowed unleſs delivered 
before jury ſworn. 365 
7. Or before iſſue joined. 


8. So as it be not joined | 
within ſix weeks after ar- 
reſt, 365 

9. Cauſe remanded not to be 

again removed before judg- 
ment. 365 

13. Cauſes not exceeding 5 1. 

not to be removed. 365 
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11. Writs contrary to this 
Act not tobe allowed, Page 


| 9 
12. To what courts this act 
extends. 8 366 


13. Not to any cauſe where 


the plea not triable in the 


inferior court. 366 | 


14. Inferior court may pro- 
ceed in cauſes not exceed- 
ing 5 J. though there be 

actions for above 51. 366, 

5 8 374 

15. Charges to be tendered to 
a ſheriff on bringing up a 
priſoner. 36 


16. Habeas corpus to th 
cinque ports. 366 


17. Though defendant bailed, 


cauſe ſhould be returned. 


1 
18. Can't be bailed below 
after Habeas corpus recei- 


ved. 367 


19. Where bail on habeas 
corpus ſhall be ſpecial in 
all actions of ſame plain- 
tiff of ſame term. 367 
20. Can't declare above be- 
fore habeas corpus allowed. 
367 
21. Where cauſe ſhall be re- 
moved out of London, tho 
the matter only aCtionable 
there. 36 


22. Can't put in bail till %- 


beas corpus returned. 368 
& 377 


* 


23. When habeas corpus muſt 
be on motion. Page 368 
24. Proceedings in inferior 
court after habeas corpus 
void. | 368 
25. On habeas corpus proceed- 
ings below at an end, and 
all here de novo. 368 
26. After plea in an inferior 
court defendant a feme mar- 
ries, and on habeas corpus 
pleads here her coverture. 

: 368 

27. Habeas corpus after inter- 
locutory judgment, defen- 
dant dies before the return 


of the writ, a procedendo a- 


warded. 09 
28. A HFabeas corpus cum 
cauſa returnable before the 
chief juſtice immediate. 

| b | 309 
29. Of ſuing out a habeas 
corpus and getting it allow- 
ed. 370 
30, The fees. - 370 
31. Defendant muſt be char- 
ged with ſome proceſs of 
this court, or cannot be 
committed. 371 
32. Fees on a commitment 
at a judge's chamber. 371 
33. Writ and return to re- 
main with the ſecondary 
or judge's clerk, and 2 
note thereof ſigned by the 
judge or ſecondary, to 
be delivered to the mar- 
ſhal, 372 
34. The 


» 
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pr,” 
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1 
LOS [ 
IA 1 
* 
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34. The form of a bail-piece. 
age 373 

35. Perſons committed to 
the cuſtody of the marſhal 
on habeas corpus to remain 
two days, notwithſtand- 
ing any other habeas cor pus. 


5 
36. As to the ſtile of inferior 
courts. 374 
37. A procedendo. 375 
38. Special bail in cauſes re- 
moved by habeas corpus, 
except. a 
39. Executor ſhall not put in 
bail on a habeas corpus, 
tho' bail below. 376 
40, Nor an heir at law. 376 
41. Procedendo unleſs bail in 
four days in term, and fix 
days in vacation, after no- 
tice. 25 377 
42. Twenty-eight days to 
except againſt bail on a 
habeas corpus. 377 


43. Notice of putting in or | 


excepting to bail to be in 

—_— writing. = 
44. After exception rule for 
procedendo unleſs better 
bail, either in term or va- 
cation. ] 377 
45. On a removal out of an 
inferior court plaintiff is 
bound to accept the bail 
below, except in London. 
3 37 
46. Bail liable in all actions 
in the return of the ha- 


1 


beas declared on within 
two terms. Page 378 
47. Defendant in cuſtody not 
to be diſcharged till bail 
perfected. | 278 
48. Record not removed by 
habeas corpus. 378 


49. Plaintiff muſt declare de 


novo. 8 
50. Plaintiff muſt declare in 
two terms. 378 
51. Can't be non-proſs'd for 
want of a declaration. 
379 

52. Cauſe removed from ci- 
ty, Cc. where judges of 
aſſize ſeldom go, to be laid 
in the county wherein the 
city, &c. lies. 379 
53. What time the defendant 
has to plead. in Hil. or 
Trin. and the cauſe in Lou- 
don or Middleſex. 379 
54. What time in thoſe terms 
if action in any other coun- 
ty. 5 I7'9 
55. What time to plead in 
Mich. or Eafter term. 380 
56. Practice varied fince rule 
Trin. 5, 6 Geo. 2. 380 
57. Plea in abatement when 
to be pleaded. 380 
58. How to proceed againſt 
a priſoner in the Fleet 
charged with a declaration 
removing himſelf by ha- 
beas corpus to the King's 
Bench priſon. 380 


59. How 


IN D E X 

9. How on a like removal 
from the Mar/halſea to the Imparlance. 
Fleet. Page 381 
60. How on a removal before | 1, Formerly imparlance in all 
declaration. 3381 | caſes. Page 159 
2. Of common and ſpecial 
Habeas Corpus. imparlances. 232 
3- Imparlances. 185, 234, 


295, 298 


A Habeas corpus cum cauſa 
returnable before the chief 


juſtice immediately. 369 | Infant. 


prochein any or guardian 
| | without rule of court. x55 
A habeas corpus ad teſtifican- | 2. Petition to aſſign a guar- 
dum. 259 dian, + 4 
| . Guardian's conſent. 156 
Habere facias poſſeſſunem: | 4. Aﬀidavit that infant and 
| | guardian ſigned petition 
See Execution. | and conſent. I57 
| 5 5. Infant defendant muſt be 
Writ of habere facias poſſeſs | admitted to plead by guar- FX 
% a7 cn | 194 FX 
| 16. How declaration in eject- 
Heir. ment ought to be when an 
| | infant leſſor of the plain? 
1. No ac etiam againſt an] tiff. 462 uu 
— 104 E © 
2. Heir ſhall not put in ſpe- | Inquiry. 
cial bail on a habeas corpus "2 
though bail put in below. | 1. Notice of inquiry. 236, 
23 1 S 
3. Heir may maintain audita | 2. Writ of inquiry. 276 2 
guerela on a judgment paid | 3. Inquiry awarded. 292, 
dy his anceſtor, 539| 296, 433, 435, 438, 40 
| 1 4. The return. 297, 440 
5. Continuance by vic 1 
| 6. Wii 


Habeas. Corpus ad teſtifican- | 1. Infant cannot declare by | 
| Do I 


7 


4. Plaintiff on rule muſt en- 


5. No rule to enter the iſſue 


ND E K. 


6. Wot of inquiry 
l 

2 of writ of inquiry 

in ejectment by original. 


8. Excheguer- chamber cannot 
nander a writ of inquiry. 
510 


477 


Interrogatories. 


Interrog 
A WH 


atories for examining 


* 0 


. | 


Trregularities to be taken ad- 
vantage of as ſoon: as they 
Happen, 


N. 
1. Copy of a general iſſue or 
demurrer to be delivered 
and paid for at 4d. per 
ſheet, otherwiſe 12465 


| 6. Power. 


2. Of making up ies. 230% 


Co | 


Iſſue to be entered before 
| iſ prius record ingroſſed. 


237 


ter his iſſue, or be non- 
ſuited. 243 


the ſame term, unleſs no- 
tice of trial be given. 243 


Vos, I. 


by origi- 6. What time the plaintiff 
4 333 


bas to enter his iſſue. Page 


243 
7. Of making up the iſſue 


by original. 330 
Judges F the Court. ? 

| I. Rog e B. R. 1 

2. How created. I 


| [3 To take no Job but of the 


king. 


ls before a judge. | 4. 
260 


280 


Their commiſſions 2 
diu ſe bene geſſerint, but re- 
moveable upon addreſs of 
both houſes of n 
1 
5. Their patents not deter- 
minable by the king's de- 
miſe, but to continue in 
force ſix months after, un- 
leſs ſuperſeded. | 1 


7. What order they . 
make in the vacation. 2 


See Court of King's Bench. 
if Tudgments. 


I. Warrant of attorney to 
confeſs a judgment re- 
voked, but attorney or- 
dered to plead non ſum in- 
formatus. 69 

2. Warrant of attorney to 

confeſs a judgment, not re- 

vocable. 70 

3. Determinable by death of 

the party, but if death in 
Q q 


IS" 


. 
15. Judgment to be entered 


vacation, judgment may be 
entered of precedent term. 
„ 

4. Determinable by marriage 
of the party, when. 70, 


5. A warrant of attorney to 
confeſs a judgment by a 
perſon in cuſtody not bind- 
ing, unlefs his attorney be 
e 
6. When an attorney's pre- 
ſence not neceſſary. 281 
7. Preſence of an attorney of 


another court ſufficient. 


5 282 

8. There muſt be an attorney 
for defendant preſent. 282 
9. One in execution may 


confeſs a new judgment | 
without the preſence of an 


attorney. 282 
10. Warrants of attorney 
executed abroad, muſt be 
conformable to the rules. 

283 


11. When party's death a 
283 


countermand. 
12. Feme covert, living as a 
feme ſole, gives a warrant 
of attorney, not relievable 


bdut by writ of error. 283 
13. How to obtain judgment 
as in caſe of a nonſuit. 
245 


14. Of a warrantof attorney 


to enter up a judgment of 


a precedent term, 284 


warrant. 
16. How if no term men- 


283 


281 


23. How judgments ought to 


of term mentioned in the 
Page 284 


| tioned, or a particular 
term, or any term ſubſe- 
quent thereto. 284. 
17. On judgment by confeſ- 
ſion, common bail to be 
filed. 5 117 
18. If a judgment be pleaded, 
term and number- roll to 
be given if demanded. 196 
19. Of judgment by default. 


: ; 2 
20. When judgment, thi. 
regular, may be ſet aſide. 
| | 280 
21. Judgment by cognovit ac- 
tronem & damna' to fave 
charge of inquiry, 284 
22. Judgment or incipitur 
thereof to be entered on 
the roll before judgment 
8 285 


on the rolls. 

| | 5 + "2088 
24. Judgments to be revived 
by ſci. fa. if no execution 
within the year. 299 


be entere 


25. Judgment. entered ten E 
years, ſci. fa. to be remo- a 
ved for. 300 8 
26. Execution ſued out, and 7 
continued on the roll, as | 
effectual as ſci. fa. 300 
8. 


27. Judg- 


INDEX 


* Judgment may be entered 
cd if defendant dies after 
day in bank. Page 300 
28. Of execution on a joint 
judgment againſt ſeveral 
defendants. 306 
29. Execution after judg- 


ment ſigned, but before it: | 


was entered. 308 
30. Method of obtaining 


againſt an executor or ad- 


miniſtrator. 
Ses Trial. be 13, 14, I 5 
| 18 
Fim. = 


. — 


1. On a plea of plene e 
Aravit preter 17 l. for the 
% BAL no nol 183 
2. For the plaintiff on a re- 
plication of nul tiel record 
and iſſue," 191 
5 For-defendant for default 
of plaintiff's joining in de- 
murrer.. 216 
4. For the plaintiff on a ver- 
dict ſur non aſſumpſit. 288 
5. On a verdict for the plain- 
tiff in debt. 290 
6. For the plaintiff in caſe on 
2 a demurrer in abatement 
do a declaration. 200 
7. Judgment by cognovit acti- 
onem & dampna, to ſave the 
chat ges of executing an in- 
quiry. 284, 292 
8. Jud. ment in debt by non 


we" | 


A 
judgment de bonis propriis:| 


a 4 
14. Judgment by default on 


+ ſum informatus without. an 
imparlance. Page 293 
9. Nil dicit in debt of the 
ſame term. 29 
10. Nil dicit in debt with an 
imparlance. 295 
11. Ni dicit in caſe of the 
ſame term. 296 
12. Nil dicit in caſe with an 


imparlance. 298 

In treſpaſs. 298 

„ Aſſaule. 298 

Treſpaſs, aſſault and im- 

priſonment. 298 

Covenant. 299 
 Aſſumpſit. . 


299 

13. Judgment by default on 
two ſeare facias' s againſt 
bail. 04 


two ſcire facias s againſt an 
adminiſtratrix on a judg- 
ment in caſe againſt her 
inteſtate. 428 
15. Judgment on a ſcire fect 
againſt the adminiſtrator of 

a defendant dying after in- 
—— judgment. 435 
16. Judgment by nil dicit a- 
gainſt the caſual ejector 
with an imparlance. 455 
17. Judgment without an 
imparlance. | 456 
18. Judgment in ejectment 
by original againſt the ca- 
ſual ejector by nil dicit & 
remittit dampna. 476 


19. Judgment by non ſum in- 


formatus in ejectment by 
original. 


Qq 2 


MU AN 


o. Jadgment by default in 
3 ſeire facias's quare ex- 
ecutionem non in error ſur 
ejettment. Page 526 


21. Judgment in audita que- | 


rela after verdict on a trial 
at bar. 537 
22. Other forms. 538 
23. Judgments on wager of 
law. 545 


24. How to chit K s 5 
as in caſe of a non 245 | lis 5 


Ban. 


I. The jurata. 230 
2. ”—_—_— by original. 341 
On a ſeire facias 442 
In ejectment. 467 
Turifdiction of the Court 
1. On the crown fide. 2 
Plea fide. 3 
May examine errors fn 
other courts except the Ex- 
cheguer. 3 
3. May reverſe a judgment of 
the court of King's Bench in 
Ireland. 


4 
2. 


3 
4. May puniſh inferior ma- 


giſtrates. 4 | 
5. May correct extrajudicial 
einn e. 4 
6. Grants, habeas. corpus's, 


mandamus's and prohibi- | 


tions. 4 
7. Writ of error from this 
court muſt be returnable in 
parliament, if by original ; 


| 4. In vacation on firſt day of 


in the Exchequer-chanber, 
it wy bill. 5 N a 4 


Jo. 


One The manner of fring a 


ſpecial jury. 2064 

2. At . charge of the par- 
ty 0 for the ſpecial 
op af 4 55 125 8 265 

7 Ai Hug. 

1. Bal to juſtify in court. 
| — 9" £22 

2. 10 the a, by affida- 
vit. N 122 
Bail in term to be per- 


feed in four 'days after 
exception. 23 


— k - 4 91 


next term. 123 
5. Declaration delivered un- 
leſs de bens eff before ju- 
ſtiſication, is an acceptance 
of the bail, 168 
6. Bail in error to juſtify 
within four days after no- 
tice of the rule. 402 


Latitat: 


961 
2. No certain number of days 
neceſſary between zeffe and 
return of a laſitat. In notes 


1. A latitat. 


3. Alias capias. 
4. Pluries. | 


| F 


/ SER ee" 


 Omiſſion of it helped. 


1. Fees to the ſecondary for 


dered. In notes 205 
2. Memorandum of a decla- 
ration of the ſame term. 


2235, 465 
3. Of a precedent term. 233 


4. Of aboye four terms paſt. 


235 
5. Mamirendum of a particu- 
lar day in the term. 236 


Miſericordia. 


In notes 288 
Money brought into court, 


keeping the ſame, 16 
2. Signer of the writs is his | 


deputy therein. 19 


es „ 
2. Of ingroſling the ui prius 


4. 


£M & © * | 

$. Non omittas FR P. age 3- Of paying money into 
| 99 | + court. Page 194. il 

6. Latitat to a county pala- 4. The rule. 194 | | 
tine. - 100 | 5. Muſt plead the general | if 
7. Latitat may be teſted be- © iſſue. 194 if 
fore the goings 's cauſe of | 6. The effect and conſe- | 
AERO: 102| quence of paying money | 

: into court. I95 il 

Ls Sciendum. | 7- Not to be paid in without 1 

| 125 leave. 195 1 

The Sciendum. 240 8. On plea of tender, mo- 1} 
7 | | ney to be brought into "1 
Liberiy. court. 5 ; 

See Franchiſe. Ne Recipiatur. | 
Memorandum. 1. At ſittings after term no | 
„„ 4 ne recipiatur till after pro- 1 

A ſpecial memorandum or- clamation, 263 ii 


2. Plaintiff hindered of trial 
by ne recipiatur may try 
the cauſe at the next ſit- 
ting on notice. — 202 


Nif prius record. 


1. Iſſue to be entered before 
niſi prius record ingroſſed. 


record. 238 
3. Of fealing the , record. . 
240 

4. Record for aſſizes not to 
be ſealed till after the end 
of the term. 240 
5. Practice altered. 240 
6. Ni prius record in eject- 


ment. 465 
243 Nen 


* 


IN D . 


Non Omittas. 


1. A non omittas bill of Mid- 


dleſex. Page 96 


2. A non omittas latitat. 99 


: Nen-profs. | 


1. Plaintiff muſt declare be- 
fore the end of the ſecond 
term, or be non: proſſed. 

169 

2. Non-proſs may be ſigned 
though declaration ten- 
dered after the end of the 
ſecond term. 169 

3. Of ſigning non-proſs when 

original. 


in the writ. 169 
5. Plaintiff muſt enter his 
iſſue or be nonſuited on a 
rule. - 243 
6. Plaintiff non-profled at the 
aſſizes. 270 
7. Method of non- proſſing a 
writ of error. 498 
3. Non proſ on wager of 
law. . 
9. When the plaintiff may 
be non- proſſed in ley gager. 
| ; 546 


Naonſutt. 


How to obtain judgment as in 
Caſe of a nonſuit. 245 


3. Day of 


= 169 | 
4. But one non-proſs though | 
there be ſeveral defendants | 


PI 


Notice. 


2 
Py 44 24S 


2. Conſequence of omitting 
defendant's name in notice. 
In notes 110 
the month . ſuffi- 
cient therein, without ad- 
ding the words his in- 
3 110 
4. Notice of bail to be in 
writing. 120 

5. Declaration well delivered 
from time of notice only. 

| I58 

6. Notice of declaration be- 
ing left in the office. 160 
otice of declaration filed 


7. 


de bene eſſe till common bail 


put in. ä 161 
8. Declaration indorſed. 162 
9. Notice of declaration filed 

de bene efſe, till ſpecial bail 
put in. 162 
10. Declaration indorſed. 163 
11. Eight days notice of trial 
and inquiry. 2.36 
12. When a term's notice. 
| 2.36 

13. Sunday one of the days. 

| 236 

14. Notices and counter- 
mands to be in writing. 
236 

15. Notice of trial. 
16. Notice of trial to turnkey 
good againſt priſoner. 390 
17. Ten 


237 


1. Notice on copy of proceſs. 
7 Page 110 


"ip 
3 
a. 


Tt N NK 


17. Ten days notice of trial 
when defendant lives above 
40 miles from London. Page 

7 *AJI 

18. Six days ee of 
ſuch notice. 57 27 

19. Two days countermand 

of other notices. | 264 


20. No notice of executing. 


an elegit. ;; 1:44 


21. Notice to be given the 


plaintiff” Sattorney ofthede- 
fendant's ſurrendering him- 
ſelf in diſcharge of his bail. 
II 

22. The end of giving — 

tice, and conſequence of 
omitting it. 411 


23. Notice to the marſhal]. 


412 


24. Notice to be wrote un- 


der a declaration in eject- 
ment. 448 


Nul tiel record. 
: See Plea. 


On replication of nul tiel re- 
cord no occaſion far a re- 
joinder. "998 


Officers of the court on the 
Crown Side. 


1. Maſter of the crown- office. 


1 
2. Secondary. 1 


3. Clerks of the n 


wy 


4. Clerk of the rules on the 
crown fide. Page 7 


5. Examiner in the crown- 


office. 7 
6. Calendar keeper in the 
crown-office. 8 
7. Clerk of the grand juries. 
| 8 

On the Plea Side, 
8. Chief clerk. = ll 


9. Secondary. ': #5 
10. Clerk of the rules. 16 
11. Clerk of the paper. 16 
12. Clerk of the dockets. 18 
13. Clerk of the declarations. 


18 
14. Clerk of the common 
bails. 19 


15. Signer of the v writs. 19 
16. Signer of the bills of Mid- 
dleſex. 24 
17. Clerk of the treaſury. 20 
18. Clerk of the cuftos bre- 
dium in the inner treaſury: 
2 

In the outer treaſury, = 
19. Clerks of niſi prius. 24 
20. Clerk for tranſcribing re- 


cords of niſi prius in Mid- 
dleſex. 27 
21. Clerk of the errors. 3 
22, Sealer of the writs. 25 
23. Judges clerks. 27 


24. Filacers. 27 
28. Uſher and cryer. 28 
. Marſhal of the King's 
* 29 


6 | 27. Deputy marſhal, 0 
OO 4 28. Clerk 


INI IB X 
48. Clerk of the papers of the] diſcharged if by original, 
King” Bench priſon, Page] aliter by bill. Page 122, 
* 0 
29 Cha plain. : 31 6. Exception to bail by 4 
30. Clerk of the day rules. | ginal to be entered. in the 
5 31 es s book. 123 
31. Ti Wy. I 7 gning non- praſ⸗ 
| 8 ot 1 want of a + Fas! i.e Haw 
At Nift prius in London and be original. 169 
Middleſex. f ſuit by original, need 
| | Ee not plead till oyer of the 
32. Aſſociate and marſhal. 32 | original. 196 
33. Clerk of niſi prius. 329. Time to plead after. 196 
34. Cryer at niſt prius. 33 10. See uſe of proceeding by 
5 in 2 
On the Circuits, _ | tr. Cannot proceed by 
| A | | ginal in debt, detinue or 
35. Clerk of aſſiaze. 50 covenant. 326 i 
35. Aſſociate. 53 12. Method of proceeding b 
37. Clerk of the arraigns. 53 original. 327 
38. Clerk of the indictments. 13. The return of the origi- 
53 nal the teſte of the capi. 
39- Judge s marſhal, 54 328 bY 
o. Judge's cryer. ias. 3209 
Id Jace 8 ok and lt 15. = - 1 
7 nt | | 16. Pluries. 320 FR 
42. Sheriff. | 17. Method of declaring. 330 
43. Coroners. | 18. Of making up the iſſue. 


30 % * 

Originat - 19. The jurata. — 3 1 
| 20. Want of original helped Fn 
1. Writs by . return- after verdict. 333 
aVble on a general return. 89 21. Writ of inquiry. 333 

2. And r 5 days between teſte | 22. Of a teſlatum capias. 334 1 

and return. 80, 328 . proceeding to the out- 

3. Except by Ju. 16 Car. 1. 334 
l Bal got of a foreigner, | 

4. And 13 Car. 2. 89 | who never was in England, 
3. Proceſs in one county, 4 by outlawing bim. 335 x 

declaration in —_— bail | 1 
TE” | 25. Po- 3 


5 


22 


INDEX. 


. 25. Proclamation in the coun- 


ty court. Page 335 
26. Of proceeding inſt the 
goods. 336 to 356 
_ Of ſuperſeding an out- 

" "lawry. 357 
28. Superſedens to an exigent. 
357 

29. Proceedings againſt peers, 
&c. 358 
30; Proceedings in ejectment 
by original. 468 


Outlawry. 


1. Nox to be pleaded a ſecond 
206 

2. No 1 in diſcharge 
of bail on outlawry. 326 
3. Bail got of a foreigner, 
who never was in England, 
by outlawing him. 335 
4. Of proceeding to the out- 
lawry. 334 


5. Proclamation to be made in 


the county court, 335 


6. Writ of proclamation to 


be awarded. 335 
7. Bail. not only to appear to 
a new action, but to an- 
ſwer condemnation. 336 
8. Of proceeding againſt the 
to 356 | 

9. Ok lwperteding — 


ry. 
10. Super ſedeas to an exigent. 


357 
357 


. i | 7 


1. Defendant need not plead 


pleaded with a profert in 


cur. Page x96 
2. Time to plead after. 196 


the ſame court defendant 
muſt give oyer, if demand- 
ed. 196, 197 
4- What time to reply after 
oyer of a deed mentioned 
in the plea. 223 
5. If ſuit by original, defen- 
dant may have oyer of the 
original before he pleads. 


gh 
Paper Books. 


1. In what caſes attorney 


may make up iſſue or de- 


murrer book. 224 
2. In what caſes the plaintiff 
may make up the book 
without giving a rule to 
rejoin. 225 
3. Book made up in term 
or within four days after, to 
be returned in four days. 
225 

4. If a plea comes in late, if 
book be made up within 

| eight days after term, to 


days. 225 
5. If book be not delivered 
| within eight days after the 
term 


1 


till after oyer of deed 


3. On pleading a record of 


* 
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term, if in London or Mid- 


dleſax, or a demurrer, not | 


to be returned till four 
days in next term, Page 
226 


6. If to be tried at the aſſizes, 


to be returned in four days. 
| +7 


7. If the plaintiff's attorney 


accept the paper book after 
the four days, he cannot 
ſign judgment. 226 
8. Where the days are exclu- 
ſive, and where inclufive. 


226 | 


9. In all paper books the 
names of the counſel to be 
Inſerted. | 3 

10. Books to be delivered to 


the judges two days before 


the argument. 227 


11. Party who does not deli- | 


ver books, not to be heard. 
8 227 

12. How the books are to be 
delivered. 227 


13. Cauſes ſtanding over, to 


be entered with the clerk 
of the paper ſeven days af- 


14. Cauſes to be ſet down at 


leaſt four days excluſive of 
the day of argument, and 
notice to be given to the 
other ſide. 228 


15. Not to be adjourned un- 


leſs, &c. | 228 
16. Cauſes remaining at the 
end of a term, are to come 


on next term, without any 
new entry. Page 229 
17. If plaintiff demurs, and 
defendant joins, and plain- 
tiff does not make up the 
paper book, the defendant 
may on a rule given. 229 
18. The method of proceed- 
ing when made up by the 
'-- gerendant. © 229 
19. In error, paper books to 
be delivered two days before 
the argument. 497 
20. Party who expects judg- 
ment ſhould deliver all the 
books. — 497 
21. Party who delivers no 
books not to be heard. 497 
22. Same courſe on demur- 
bers. 52 497 
23. In the Exchequer-chamber 
plaintiff to deliver 4 books 
to the judges C. B. defen- 
dant 4 to the barons. 505 
| ; { 


Paying money into court. | 


See Money brought into court. 


Parliament. 


1. At what time action may 
be commenced againſt any 
intitled to privilege of par- 
liament. 54 
2. Their perſons not to be 
arreſted. 549 
3. In what manner to pro- 
ceed againſt a peer. 549 
4 Of 


70D AE 


4. Or member a houſe of 
commons. 
5. Suit ſtayed by privilege |. 
not barred” by the ſtatute 


of limitations. 550 

6. Summons againſt a mem- 

. ber of parliament. 550 
Partners. 


Whether one muſt put in 
- bail for another. 105 


Payment of monty into court, ſee 
TR TOR 


Peers, 
1. Attorney committed for 


ſex againſt a peereſs. 76 
2. Bail in action for ſlander- 

ing a woman of quality. 108 
3. Body of a peer, when li- 

able to execution. 309 
4. Proceedings againſt peers, 
2 Sc. _ 104, 358 
= 5. Of defendant's recovering 
= MW his coſts where the leſſor 
of the plaintiff was a peer 


Wo 


/ and beyond ſea. 479 
6. At what time may pro- 
ceed againſt a peer. 548 


7. Their perſons not to be ar- 

1 reſted. 

8. In what manner to pro- 
ceed ugainſt a peer. 549 

9. Suit ſtayed by privilege of 
parliament, not barred by 

the ſtatute of limitations. 


550 


40 


. 


Page 549 


ſuing out a bill of Midale- 


549 


Rules 


1. Petition to gn a a guar- 
dian. Page 155 
2. Petition to the lords of 
the treaſury to have the 
money levied on an out- 
lawry paid to the plaintiff 
towards debt and charges. 


377 | 
Of RP leading. AT 


1. No plea in abatement af- 
ter bail-bond forfeited. 127 
2. Formerly imparlances in 
all caſes. 159 
3. In what caſe defendant to 
plead in four days. 159 
4. When in eight days. 159 
5. But declaration to be deli- 
vered four days excluſive 
before the end of the term. 
160 
6. Where no affidavit of the 
debt, declaration may be 
delivered de bene eſſe, with 
notice to plead in eight 
days. 165 
7. When afhdavit, to plead 
in 4 days if in London or 
"Middleſex, and defendant 
lives within 20 miles of 
London. 165 
8. Otherwiſe in eight days. 
166 
9. On amendment, defen- 
dant to plead de novo, and 
in what t:me, 170 


10. If 


IND 

10. If rule before in ſame. 
term, no new rule. Page 

| 170 
11. Term's notice to plead 
after four terms elapſed. 193 
12. When defendant may va- 
his plea. 193 

ey Come to withdraw 2 
general iſſue, in order to 
plead it again, with notice 
of a ſet o 193 
14. Infant defendant muſt be 
admitted to plead by guar- 
dian. 194 


x5. Of paying money into 


court. 194 
16. The rule. 194 
17. Muſt plead the general 

iſſue. 194 


18. The effect and conſe- 
quence of paying money 
in court. 195 

19. Not to be paid in with- 
out leave. =. 

20. If ſuit by original, need 
not plead till oyer of the 
original. | 196 

21. And oyer of deeds, &c. 
pleaded by profert in _ 

22, Time to plead ater. | 

196 

23. On pleading a record in 
the ſame court defendant 
muſt give oyer, if de- 
manded. | 196 

24. On replication of nul tiel 
record, no occaſion for a re- 

joinder. 197 


25. When defendant maſt 


. 


plead without a demand of 
a ple. Page 197 
26. Copy of general iſſue or 
demurrer to be delivered 
and paid for at 4 d. per 
ſheet, otherwiſe Judgment. 


27. Pleas in abatement. we 
28. In bar. 198 
29. Cauſes of abatement. 198 
30. No dilatoty plea with- 
out an affidavit of the 
s fruth of it, 201 
31. When the defendant muſt 
plead in abatement of the 
declaration, and 2 of 
the bill. 203 
32. Matters that need not be 
pleaded, but may be given 
in evi 5 204 
33. When pleas in abatement 
to be pleaded. 204 
34. Tender to be pleaded in 
like manner. 205 
35 · On plea of tender, money 
to be brought into court. 
205 
36. Plea of antient demeſne. 
205 
37. Outlawry not to be plead- 
ed a ſecond time. 206 
38. In caſe of a frivolous plea 
the court will order the 
defendant to ſtand by it, 
or plead peremptorily on 
the Ty or * 
20 


29. Same 


FN DEX 


39. Same with regard to fri- 
- yolous demurrers. Page206 
40. General iſſue or general |. 
demurrer may not be waiv- 
ed. 221 
41. Special filed or demurrer 
+ may. 


be 
43: o plead ſeveral matters | 
no need of an affidavit. 221 


44: When bound to plead an | 


iſſuable plea, may demur |. 
to the replication. 
45 Pleading iffuable, what. 


3b 24 222 


46. What e has 


on rules given by the ſe- 
condsty. I 222 
47. Term's notice to reply, 
5 Ac. if no proceedings for 
four term. 222 


48. Wbat time the plaigtiff | 
hass to reply after oyer of a 


deed: mentioned in the plea, 

+ 22 
49: Special pleas to be left 
with the clerks of the pa- 
per, who are to make and 
ſign copies. 2x4 W424 
5a. Natice of trial on ſpecial 
iſſue to ſerve for general | 
Mug 51:5 226 
51. What time an attorney | 
has to plead, 361 
52. What time a perſon ſued 
by anattorney has 1 to plead. | 

6 
2 Of pleading on a 2 


| 


| g 2214 
42. When judgment pleaded, = 
term and number- roll to 
iven, if demanded. 196 


222 


copies. 
316. . Special pleas and demurrers 


2 


Ju. 


corpus. > title habeas 
corpus, and 379 


54. Of pleading by a priſo- 
ſoner. See title Priſoner, 
and Page 38 3, 3834, 


55. Can't plead in * —— 
of ſcire facias what was 
pleadable to the original 
action. 4 31 


Of ſpecial Plaading. 


x. A ſpecial plea is not to be 
delivered or received before 
put into the office of the 
_ clerk of the papers. 17 

2. Copy to be made and 
_ figned by the clerk of the 
papers. | 

3. Special pleas. 198 

4. General iſſue cannot be 
. vaived, a ſpecial plea may. 

194, 221 

5. Special pleas to be left with 
the . clerks. of the paper, 
who are to make and ſign 


223 


to de ſigned by counſel. 
224 


5 
I 5 General iſſue to be deliver- 


ed to plaintiff's attorney. 


1 
2. Non g factum. 1 's 
3. Non ęſi fattam teftatoris. 


178 
4. Nil debet. 178 


5. Nil 


18 


IN N N 


5. NI Aebet in debt, 4 qui tam, 


Sc. Page 178 
6. Non detinet in debt. 179 
7. Non aſſumpſit. 179 


n cul, in caſe. 


9. 1 79] 
10. Non cul. in treſpaſs. 179, 
466, 470 

In ejectment. 473 
11. Son aſſault. 180 


Replication de injuria ſua | 


| rig. E 
12. Non infregit conventionem. | 
1 182 


13. Plene adminiſtravit by an 


executor. 182 

Replication. 183 
14. Plene adminiſtravit præter 

= 183 


Replication praying judg- 
ment for the 17 /. and 


damages. 184 
Judgment. 184 
And replication further 4 

ſets. 184 


15. Non offimyft by top de,. 26 


fendants, and non aſſumpſit 


and bankruptcy by a third 
defendant, 1386 
Replication confeſſing the 

| bankruptcy, and aver- 


ing that he and the other | 


defendants ſuper ſe 17, | 25 
187 29. Actio non accrevit. infra 


ſumpſer. 
Third n makes de- 
fault. L 187 

16. Non cul infra ſex annos. 


17. Non dimiſit. 
18. Non detinet. 


8. . 1th non aſſumpſit. 179} 


188 
1 - 
94. 


19. Comperuit ad diem to bail- 

bond. Page 189 

_ Replication nul tiel record. 

3] a4 41 90 

Rej oinder habetur _ re- 

cord. | 2 

Judgme | 

20. lifes a atatem to * 

for e s work. 1 5 


Replication that: they were 
for neceſſaries. 2 


Rejoinder not for 
15 e ä 192 
21. That the defendirie is ad- 
miniſtrator, and not exe- 
n 199 
22. That the defendant is 
executrix, and not admi- 
niſtratrix. © en LOT 
23; e n in a- 
batement. 202 
24. Infancy by guardian. 203 
25. Payment of à bond ac- 
cording to the ſtatute; 207 


* . 11 97 zo 
Non e eee, 
nos. 

Replication as 


27. Non aſſumpſit & nom aſ- 
ſumpſit infra ſex annos. 209 
28. Statute of limitation re- 
plied to a "it 'off. 208 in 
5 notes. 


ſex annos. 209 
30. The ſtatute of uſury 
pleaded. V/." aro 


31. Replication that it was 
band 


4 


N D E x 


for a true and juſt debt. 
| Page 212 
Rejoinder and ifſue. 212 
32. Plea by one of the bail on 
a ſeire facias no ca. ſa. 418 
Replication a «a. ſa. re- 
turned and filed prout pa- 
tet per record. 420 
33. Plea by another of the 
bail, a levy by fl. fa. 419 
Replication no fi. fa. 421 
34. Plea never was bailiff. 
8 544 
35. Nil debet per legem. 545 
Aa. 


1. Clerks of aſſiſe to appear 
with their poteas on the firſt 
day of every Eaſter and 
Michaelmas term. 50 

2. Paſtea to be marked before 
n 


. Poſteas. 


1. For the plaintiff on on e/? 
Factum. | 266 
2. Paſtea at the aſſizes. 267 
3. Where one of the judges 

does not come to the aſ- 


ſizes. | 99 
4. For plaintiff on nil debet. 
5. For plaintiff on Tm aſ- 

ſumpſit. 268, 286 
6. For plaintiff in treſpaſs. 

| 268 


7, For plaintiff on Plene ad- 
miniſtravit. 268 


* 


— 


. 


8. For plaintiff in ejectment. 
Page 269 

9. In ejectment guilty as to 
part, not guilty as to reſi- 
dug,” | 269 
10. For the plaintiff on non 
| afſumpſit infra ſex annos. 
| 269 

11. Plaintiff non-profled. . 
12. Juror withdrawn. 270 
13. For the defendant on not 
guilty in treſpafs. 270 
14. For the defendant. in treſ- 
paſs the ſtatute of limita- 
tions pleaded. 271 
15. For the defendant on 
plene adminiſtravit. 271 
16. For the defendant execu- 
tor, that his teſtator non 


aſſumpſit. 71 
17. Poſtea on nonſuit. 272 


18. For the plaintiff in tref- 
paſs and aſſault. 272 


| 19. Part for the plaintiff, part 


for the defendant ſur aſſump- 
ft. 272 
20. One defendant guilty in 
treſpaſs, the others not. 273 
21. On ſeveral iſſues in aſſault 
and impriſonment. 273 
22. For the plaintiff in a plea 
of ſolvit ad diem. 274 


| Priſoners. 


11. Nefendant diſcharged from 
arreſt not to be arreſted a- 
gain at the fame time at the 
ſame plaintiff's ſuit. 106 


2. Of 


INDEX 


2. Or time to declare on eſ- 
cape warrant. Page 170, 


3. 8 of attorney 
confeſs a judgment 1. a 
perſon in cuſtody not bind- 
ing; unleſs his attorney be 

ſent. 
When the attorney's pre- 

x ſence not 2 — 

5. How to proceed againſt a 
priſoner charged with a de- 

_ claration in the Fleet, and 
removing to the King's 
Bench priſon, 380 

6. How on a like removal 


from the marſhal to — 
Hieet. 3x 
7. How on a removal before 


the plaintiff has declared. | 


381 

8. The antient practice in 
proceeding, againſt priſo- 1 

„ Mn. 381 
9. Stat. 4, 5 W. A. c. 21. for 
delivering declarations a- 
gainſt priſoners. 382 
10. To be alledged in the 
declaration in whoſe cu- 
ſtody the priſoner is. 382 
11. Rule Paſ. 5 W. MA. 383 
12. Declaration not to be de- 
livered before return of 
proceſs. / 383 
13. No rule to appear and 


_plead till affidavit made | 


and filed of delivery of de- 
claration, Qc. 38 


14. Sr.! of affidavits to be 


281 | 


2814 


produced before * 
judgment. Page 383 
15. Declaration delivered be- 
fore Menſ. Paſch. or Creft. 
Hnimar. defendant to ap- 
pear in ten days after term, 
otherwiſe judgment ; if he 
does . * _— 


till next term, ex 
London a Gage, an 
priſoner within forty es 


of Londan,. then to plead 
two days before — 
of next term.. 38 
16, If declaration de 4.67 
after Menſ. Paſch. or Croft. 
Animar. or in Hilary or 
Trinity term, if defendant 
appears two days before eſ- 
ſoin · day of next term, he 
U imparl till next wo. 
4 
I7. If declaration e 
before eſſoin-day of the 
next term after the return 
of the writ, plaintiff may 
give rules the next term, 
and defendant muſt appear 
and plead at expiration 
thereof. 384 
1 If declaration not le 
before. the end of the term 
next after the return of 
the writ and affidavit, &c. 
defendant to be diſcharged 
on common bail. 384, 
305 


E 
C 


2c 


FE WW > - 


againſt gaol- 
g — 

Page 38 5 
20. Bill to be filed before co- 
+ py delivered. 385 
21. Declaration not a ſuffi- 


19. Attachment 
er concealing 


*. 


cient cauſe of detaining a 


priſoner in cuſtody of the 
marſhal, unleſs affidavit be 
made that the plaintiff's 
cauſe of action amounts to 
ten pounds or upwards. 
1 385 

22. Sum to be indorſed on 
the declaration. 
23. An explanation of this 
rule offered. 385 


24. When a priſoner in cu- | 


ſtody of the marſhal is to 
plead. 9» 386 
25. No affidavits then of de- 
| livering a copy of the de- 
claration. 1 386 
26. Plaintiff not declarin 
two terms, defendant to 
be diſcharged on common 
bail. | 386 
27. The term in which the 
proceſs is returnable to be 
accounted one of the terms. 
Gn, 387 
28. How to diſcharge a pri- 
ſoner for want of declara- 
tion. 33 
29. Defendant to be diſ- 
charged for want of pro- 
ceeding to trial or judg- 
ment in three terms after 
declaration. 387 
Vol. I. | 


385 | 


g in 


30. May be diſcharged, if 
not charged in execution 
in two terms after judg- 
ment. Page 388 

31. What notice to plaintiff 
on diſcharging a priſoner. 


32. How to diſcharge him 
out of the cuſtody of the 
marſhal. 388 

33- How out of the cuſtody 
of the ſheriff. 388 

34. Defendant after judg- 
ment ſurrendering in diſ— 
charge of his bail, to be 
charged in execution -in 
two terms, except writ of 
error or injunction. 389 

25. Priſoner on criminal ac- 
count not to be charged 
with civil action. 389 

36. Priſoner on meſne proceſs 

taken on efcape warrant, 
muſt be declared againſt in 
two terms. 2389, 390 

37. Notice of trial to turn- 

key good againſt priſoners. 
3 390 

38. Declaration in aſſault a- 
gainſt a priſoner in cuſtody 
of the ſheriff of Middleſex. 


| ; 290 
| 39. Afﬀidavit of the delivery 
of a declaration. 392 
40. Eſcape of the huſband 

the eſcape of the wife. 


307 


Privilege 


R v 


1 N 
Paus: | 


1. Attorney abſenting him- 
ſelf from court for a year 
loſes his privilege. Page 71 


2. Attorney's privilege as to 
ſuing and being ſued. 74 


8 Not in the king's ſuit. 74 
4+ But has in an action 4 
_ fam. £35 
5. Not in a real action. 
6. 


74 

74 
in auten droit. 54, 360 

7. Or joins, or is joined with 


;:4- anther; , , 360 
8. Nor at the ſuit of another 
attorney. 75, 360 


9. Nor unleſs ſame remedy 


here. 


10. Privilege "Wi being choſe 


- conſtable, Wc. 75 
11. Not to put in bail tho? 
going to Ireland. 
12. No cognizance of pleas 
againſt an attorney. #76 
13. Privilege of barriſter's at- 


= 


tornies and officers of the | 


court, as to the _— 


14. Privilege of Common Plat | 


may be pleaded after bail. 


1 wy Privilege waived * 

. pleading in chief. ho 

16. Attorney in C. B. in cu- 

ſtody of the marſhal can't 
plead his privilege. 360 

17. Attorney C. B. ſued by 


Nor when ſues or is ſued - 


76 ; 


E X. 


attorney B. R. loſes his 
privilege. Page 360 
18. Attorney can't have his 
_ privilege if he ſues by 
original. 361 
19. At what time action 
may be commenced agꝑainſt 
any intitled to privilege of 
parliament. 548 
20. Their perſons not to be 
arreſted. 549 
21. In what manner to pro- 
ceed againſt a peer. 
22. Or member of the houſe 
of commons. 549 


23 Suit ſtayed by privilege 
not barred by the flatute 
of limitations. 550 
Procedens. : 
A procedends. __ 375 
Pr oceſi. a 


1. Not neceſſary to ſet forth 
in proceſs, on what ac- 
count or in whoſe right 
plaintiff ſues. In notes 92 
2. Copy of proceſs to be 
„ — if cauſe of action 
under 101. 110 
3. Engliſh notice on ſuch We 
copy. | 110 
4. Form of it. 1109 
5. Five ſhillings for making 
and ſerving ſuch copy. 111 
6. Of ſerving proceſs in? 
county palatine, 8 1 
rt 


| 


-— Ny Aa.” ß - AG Nb £ 


2. When a trial by proviſo 
| | 4| 2. Term's notice to reply, 


4 
by proviſo, 
5. Bot : 


I D * 


Proclamation. 
1. The proclamation. Fore, 
| 33 
2. The return. 341| 


Profert in Cur.” | 


1. Of a bond, 130 
2. Of a bill penal. 131 
3. Of a ſingle bill. 132 
4. Of a leaſe. 475 
Prouiſo. ns. 


1. Of trials by proviſo. 243 
may be had. 2 
3. Notice of ſuch trial to be 
8 2244 
Coſts for not going to trial 

, „244 

h plaintiff and defen- 

dant may carry down the 
record. 


3 ü 2245 
; 7. On error in fact defendant 


may carry the cauſe to trial 
without proviſo. 


Recognizance; 


Entry of a recognizance. 397 


Record of Nift Prins. 
See M. Prius Record. 


record. 244 
6. Sed vide flat. 14 Geo. 2. 


$14 


Rejoinder. 


See Plea, 
Nu tiel Record. 


Replication. 


Statute of limitation may be 
replied to a plea of ſet off. 
In notes, Page 208 


| See Pla, 
Nul tiel Record. 


1. What time on rules to re- 
ply, c. given by the ſe- 
condary. 222 


&c. if no proceedings for 
four terms. 222 
3. What time to reply after 
oyer of deed mentioned in 
the plea. 22.3 


Retraxit, 


M uſt be in propria perſona. 
| 2: I'M 


Returns, 


1. Of the returns. 80 
2. On a day certain by bill. 
88 

3. On a general return by 
. original, 0 
4. And fifteen days between 
teſte and return. 89 
Rr 2 5. Ex- 


TEN D EX 


5. Except by fat. 16 Car. 1. 
Page 89 

6. And 13 Car. 2. 89 
7. Eight days between teſte 
and return of ca. ſa. againſt 
principal to make bail li- 
_— 394 
8. How ſc. fa. againſt bail 
on writ of error ſhould be 
returnable. 398 

9. By original 15 days be- 
tween teſte and return of 
each ſci. fa. . 398 
10. Of the teſte and return 
of ſci. fa. by bill. 
* 55 Gn 55 days between 
the teſte of the firſt and 
return of the laſt cr. fa. 


12, I one ſci. fa only iflues, | 
no time limited between 


the teſte and return. 399 
13. Alias ſcire facias to bear 
. teſte the return of the firſt. 


400 | 


14. How ſcire facias quare ex- 


ecutionem non to be return-- 


able. 
Ralls, ; 


after the term following 


_ that it ought to be filed of. | 


: (= 
2. Time for filing rolls. 299 


398 


. 


493 


1. No plea roll to be filed 


Of Scire facias's. 


1. Judgment to be revived 
by ſci. fa. if no execution 
within the year. Pag e 

F 

2. Judgment entered ten 
years, ſci. fa. to be moved 
for. „ 

3. Execution ſued and con- 

tinued, as effectual as ſci. 
a. 300, 425 

4. If a cefſet. executio for a 
year, plaintiff may have 
execution after a year and a 
day without ſc. fa. 424 

5. And in cafe of a writ of 
error, 3 

6. But not in caſe of an in- 

T 

7. If judgment of 10 years, 

muſt move court for ci. fa. 

if above ſeven years, muſt 
move ſide bar; if after 
judgment ſo revived, and 
before execution defendant 
die, muſt revive again, but 

may without motion. 425 

Several years after judg- 

ment an award of execu- 

tion was entered as of the 
ſame term with the judg- 
ment, and continued down 

and executed without /«. 


6 
” 5 


8. 


8 425 
9. No ſci. fa. againſt bail till 
ca. ſa. ſued out and filed. 
| 392 


10. May 


I# Þ 4 © 


10. May be filed after ſci, fa. 
„ | Page 392 
1t. The reaſon bail not 


bound to ſurrender till ca. 
a. DE, 92 
12. If no ca ſa. bail may 
plead it, and be diſcharged. 


: 392 

13. Judgment with ſtay of 
execution, tho” ca. ſa. may 
be ſued out to warrant a 
teſtatum, yet it may not to 
watrant a ſci. fa. againſt 
| 394 
14. Death of principal at 
time ſci. fa. brought, not 
available. 395 
15. In what county ſci. fa. 
3 bail 1 7 oy 
| RES] 397 

16. On recognizance taken 
by commiſſioners. 398 
17. On recognizance on a 
_. writ of error. © - 206 
18. To revive a judgment. 
19. How ſc. fa. againſt bail 
on writ of error to be re- 
turnable. -..., | 
20. By original 15 days be- 
tween teſte and return of | 
each ſci. fa. 398 
21. Of the teſte and return 
of ſci. fa. by bill. 398 
22. By bill 15 days between 
teſte of firſt and return of 


„„ 399 
23. But if one ſci. fa. only 


iſſue, no time limited be- 


_—_ 


26. Sci. fa. by original made 


3 
29. Second to be left 4 days 


tween teſte and return. 
| Page 399 
24. No alias ſci. fa. to iſſue 
forth until the firſt be re- 
turnable. 400 


25. Alias ſei. fa. to bear teſte 


the day of the return of the 
firſt, except. 400 


out by filacer. 403 
27. How ſci. fa. ought to 
bear teſte. 403 
28. Firſt ſcire facias, if nihil, 
to be left ſome time before 
the return. 2 


excluſive before its return. 

| 404 

30. Scire facias, if ſcire 4 
returned, to be left 4 days 
excluſive before the return. 

| | 404 

31. No time fixed for warn- 
ing defendant. 404 
32. Time when ſcire facias 
| left to be indoricd by ſhe- 
riff. 404 
33. Rule to be given on faire 
fect or two nihits, 404 
34. How fire facias's of dit- 
ferent terms ought to be 
entered, 405 
35. How if bail appear. 406 
36. What time to render 
principal when ſcire facias 
brought. - 407 
37. Judgment by default cn 
care facias againſt bail 
though principal was in 
execution, no relief by 
* motien; 


INDEX 


motion ; bail ſhould have 
pleaded it. Page 413 
38. Though ſcire facias a- 
againſt bail be joint, execu- 
tion may be ſeveral, and a- 
gainſt the body. 414 
© . 39. Into what county a ſcire 


- factas to revive a judgment 


ſhould iſſue. 428 
40. If either party dies, exe- 
cution cannot be ſued out 
till ſcire facias and judg- 
ment thereon. 428 
41. Where after the wife's 
death the huſband ſhall 
have a ſcire facias on. a 
judgment recovered by the 
feme while ſole: 431 
42. Can't plead in abatement 
of ſcire facias what was 
pleadable to the original 
action. 431 
43. If plaintiff or defendant 
dies after interlocutory 


judgment, ſcire facias may | 


go to revive judgment, and 
ſhew cauſe why damages 
_ ſhould not be aſſeſſed. 


432 


44. Scire facias quare execu- 
tionem on may be ſued 
out as ſoon as tranſcript 
brought in. „ 

45. How the ſcire facias to 
bear teſte. 493 

46. How to be returnable. 

| : 3 

47. How in error from the 
palace court. 493 


- 


48. On return of ſire fariar 


rule for judgment. Page 


493 

49. No oyer or plea to ſcire 
Facias, ſave on aſſignment 
of errors. 494 
50. Where a ſcire facias to 
hear errors is not wel] 
brought. 404 
51. Plaintiff in error heard 
ex parte, if defendant does 
not appear on ſcire facias. 
494 

52. Of what term ſcire fa- 
cias quare executionem non 

to be entered, if no errors 
aſſigned. 407 
53. A ſcire facias againſt bail 
wrong. 504 
54. No ſcire facias in the 


Exchegquer- chamber. 5oß 
55. Error lies not in the 
Erxchegquer- chamber on 2 


judgment upon a ſcire fa- 
cias. 507 
56. In error from Ireland no 
ſcire facias ad audiendun 
errores. „ 
57. Scire facias teſted before 
audita querela. 540 


Scire Facias. 


FFF . 
RN ICIS n e, dt * „ 
n 


1. Scire facias againſt bai 


in debt. 400 i 
In caſe, 402 i 
In treſpaſs. 403 
2. Alias ſcire facias. 403 


facias' ö 


3. Entry of two feire 
| agal 


10. Scere facias againſt an 


IVD E x. 


againſt bail, and judgment 
by default. Page 404 
4. — of two ſcire facias's 
againſt bail in caſe, ſix of 


the bail make default, one 


pleads no ca. fa. Repli- 
cation a ca. ſa. returned 
praut patet per recordum 
and xſue; another pleads 
a levy by fi. fa. Replica- 
tion no f. fa. and iflue 


with continuances. 414 to 


. 8 

5. Scire facias to revive a 
judgment after a year and 
a ,. 


6. Where part ſatisfied, be- 


_ cauſe levied by eri facias. 


5 | 427 

7. Entry of two ſcire facias's, 
and mthils returned, and 
judgment thereon againſt. 
an adminiftratrix on a 


judgment recovered againſt.| 


her inteſtate in caſe. 428 
8. Scire facias againſt exe- 
cutors. 431 


9. Scire facias for an admi- 


niſtrator of a plaintiff dy- 
ing after interlocutory judg- 
ment, and before inquiry 
executed. 432 


adminiſtrator of a defen- 
dant dying after interlocu- 
1 judgment. 435 
11. Entry of a ſcirę facias 
- againſt an executor of a de- 
fendant dying after an in- 


| terlocutory judgment, and 


judgment thereon. Page 
12. §cire facias quare exe- 


cutionem non, in debt on 
judgment of C. B. removed 
dy writof error into B. R. 
| 523 
13. Another out of an infe- 
rior court. 525 
14. Entry of two ſcire fa- 
cias's quare executionem non 
in error fur ejectmegt, and 
judgment by default there- 
on. 526 to 529 
15. Award of ſcire facias in 
audita querela, and return. 


335 
Le Sciendum. 
Le Sciendum. 240 


Seamen. 


Not to be held to bail under 
- 20k | 105 
Sheriffs. 


1. To be choſen by the chan- 


cellor, c. on the morrow 
of All-Souls. 4 


3 
| 2. None to be choſen but 


ſuch as have lands ſuffi- 
cient to anſwer, 34 
3. Sheriff to abide in his 
bailiwick. 34 
4. ee to abide in his office 
above a year. 34 
Rr 4 5. But 


Ee EEC 
P ny 
TX) 8 , 


ENA 


. But may act in Michael- 
mas term. Page 34 

6. And Hilary, unleſs — 
charged, - 

7. No under-ſheriff or — 
riff's clerk to abide in his 

. office above a year. 

8. No ſheriff ſhall within 

two years be choſen again, | 

If, Wc. 35 

9. Sheriff dying, the under- 
| ſheriff to execute the of- 
fice, until, Ce. 3 

10. Office of under- ſheriff 
not to be bought, ſold or 
let to farm, Ec. 


11. Sheriff's bailiff not to ex- 


cecute that office above one 
year in four, &c. 

12. Sheriff to have his de- 
puty in court, and his 
name and place of abode 
ſet up in the office. 37 
13. No under-ſheriff or bai- 
wk to practiſe as an attor- 

37» 71 

14. | Sheriff, Sc. delaying ex- 
cution, liable to attach- | 
ment. . 7 
15. No warrant before writ 
ſued out, or any blank 


warrant to be allowed. 38 | 


16. Copy of inventory to be 
delivered. on requeſt, 38 
17. Warrant to have the 
ſame day fet down thereon 
as ſhall be ſet down on the 
writ. 38 
28. Sheriffs to take bail f 
all perſons in their cu- 


E. A. 

| lody on perſonal aQipns, 
Page 38 
19. And not to take any 
bond but to themſelves, 
Ee. 39 
20. Sheriff's fees on execu- 

tions. = 
21. Not to extend t to cls, 
Ec. 40 
22. Sheriff's fees on writs of 
ſeiſin or poſſeſſion. 40 
23. On a ca. fa, to take 
poundage only for the real 
debt, which is to be mark-' 
ed on the writ. 41 
24. Fees due on a ca. ſa. and 
on a ſecond execution. 41 
25. On an elegit. 42 
26. His poundage when the 
ſum exceeds 100 J. 42 
| 27. Extends not to real exe- 
cutions. 42 
28. Nor to an execution on 
a ſtatute merchant, c. 
2 
29. Sheriff may not * a 
bond for his fees. 42 
30. Sheriff to ſubſcribe the 
attorney's name on the 
back of every warrant. 42 
31. Sheriff to return writ, 
and bring in the body ſix 
days after ſervice of rule, 
or elſe attachment. 43 
32. Judicial writs to be exe- 
cuted by heriffs in Wales, 


43 
33. Serif S? Ch he to re- 
turn writs directed to him. 


43 
34. De- 


IND EX 
34. Deputy ſheriff and others] ne recipratur till after pro- 
to attend on the court. | clamation, Page 26 
Page 44 | 3. Plaintiff hindered of tri 
35. Sheriff on requeſt and] by ne recipiatur, may try 
coſts of a lord of a fran- | his cauſe at next ſitting, on 
chiſe or liberty to appoint | notice. 263 
a deputy to reſide in or 4. As he may, if not ready 
near the franchiſe. 44] at the day for which firſt 


36. Place and coſts to be ap- notice was given. 263 
pointed and ſettled by the | 5. If not tried at next ſitting, 
lord chancellor. 44 | notice to be given as at 


37. Deputy to receive writs, | firſt, unleſs a remanet. 263 
and in the name and un- 


der ſeal of the ſheriff to Special Jurier. 
iſſue warrants to the lord | | 
of the franchiſe. 44 | See 7uries, 


38. Sheriff to turn over all . 
proceſs to ſucceeding ſhe- | r. Statute of limitations may 
riff. | 45 | be replied to a ſet off. 
39. Nat to be called upon to In notes 208 
return any proceſs, unleſs | 2. Pleadable to an attorney's 
required within ſix months | bill. | 208 
after expiration of his of- | > 
fice. 45 Sub pœna. 
40. Office of county clerk in | 
the diſpoſal of ſheriff, and | 1. Subpœna for witneſſes. 


not of the king. 45 257 

41. Sheriff's duty in the cir- | 2. Subpœna ticket. 258 

cuit. 56 | 3. Subpœna on inquiry. 278 

42. On removal by habeas | By original. 332 

corpus, charges to be ten- 

dered to the ſheriff. 366 © Summons, 

Sittings. I Summons againſt a member 

| of parliament, 1 


1. Cauſe to de entered in 
judges book two days be- 

fore the ſitting. 2062 
2. At ſittings after term no 


Super- 


10. Where error in parlia- 


; INDEX. 


e deas. 


1. Seele, to an exigent. 


Poge 557 
>. W rit of error a a fuperſedea 


except, 
3. As ſoon as allowed. 484 
1. As to execution not exe- 
.. 
Writ of error with a long 
return, no ſuper ſedeas. 523 


6. Error in Exchequer-cham- 


483 


ber on judgment by origi- 
nal in B. R. void, and no 7. 


ſuper ſedeas. 484 
7- On what judgment a writ 

of error ſhall be no ſiper- 

fedeas without bail. 485 


8. Writ of error in Exche- | 


quer-chamber no ſuper ſedeas | 
504 | 


W here writ of error coram | 


till allowed. 


nobis refiden. a fuperſedeas 


without leave of the court. ] 


513. 


ment ſhall be a ſuperſedeas. 
522 

11. Audita querela no ſuper- 
fedeas of it ſelf. 531 
12. If plaintiff in audita 
gugrela be nonſuited, he 
can have no new fuperſe- 
eas. 539 


Surrender. 


1. On ſurrender, bail-piece 
to be maiked, 121 


484 


ö 
ö 


ö 
3 
ö 
q 


| 


ö 


þ 


j 


2. No ſurrender in diſcharge 
of bail on an outlawry. 
Page 326 
ba Bail in error cannot ſur- 
render prinoipal. _ 
4 Defendant after zudgment 
ſurrendering himſelf in diſ- 
charge of bail, to be charg- 
ed in EXCCUtion in two 
terms. 389 
5. Bail not bound 10 ſurren- 
der till ca. fa. 392 
6. Bail may take the princi- 
pal on a Sunday. 407 
What dime to render him 
when ſcire Faces brought. 
40 
8. Whattime when Kae, 
recognizance. 
9. Principal ſurrendered x 
fore return of latitat, pro- 
ceedings ſtaying after plea, 
replication and demurrer. 
411 
Tender. 
I. _ when to be plead- 
„405; 
2. . a plea of tender, mo- 


ney to be e into 
court. 205 


Terms. 


| x. Definition. 


2. Derivation. = 
wo Vacation. 79 
4. Eſſoin- dax. 79 
5. Of the returns. 80 


6. Mi- 


TEE 


I S EX 


6. Michaelmas term. Page 80 

. Hilary term. 1 
8. Eafter term. 82 
9. Trinity term. 82 
10. Dies non juridici. 88 


11. Of the feaſt of St. Mar- 


tin in Michaelmas term. 88 
12. Proceſs by bill return- 
able on a day certain. 88 
13. By original on a general 
return. | 89 
14. Fifteen days between teſte 
and return. 89 
15. Except by „lat. 16 Car. — 


16. And by fat. 13 Car. = 


9 
17. Writ teſted out of term, 


void. 322 
Teſte, 

1. Fifteen days between teſte 

and return of writs by ori- 

in. Ns: 2 

2. — Hat. 16 Car. * 

. 89 

3. And 13 Car. 2. 89 


4. Latitat may be teſted be- | 


fore the'plaintiff*s cauſe of 
action, 102 
5. Writ teſted out of term, 
void, 322 


6. Eight days between teſte 


and return of ca. ſa. in or- 
der to charge bail. 294 
7. Scire 7 by original to 
have fifteen days between 
teſte and return, 398 


N 


8. Of the teſte and return of 
ferre factas by bill. Page 398 


9. By bill fifteen days between 


teſte of firſt and return of 
ſecond ſci. fa, 399 
10. But if one ſcire facias 
only iſſue, no time limited 
between teſte and return. 


3 399 

IT. Alias ſcire facias to bear 
teſte the day of the return 
of the firſt, 400 
12. How ſcire facias eught to 
bear teſte. 403 


9] 13. How ſcire facias quare ex- 


ecutionem non to bear teſte. 


493 
14. Scire facias teſted before 
audita querela, 540 


Trial. 


1. Notice of trial on ſpecial 


iſſue to ſerve for general 
iſſue. 226 
2. Notice of trial to ſerve 
for inquiry when book re- 
turned with a demurrer. 
227 

3. Eight days notice of trial, 
except. 3 


4. Sunday one of the days. 


236 
5. Notice to be in writing. 
236 


6. Ten days notice of trial 


where defendant lives a- 
bove 40 miles from Lon- 
don. 237 


7. Notice 


IN X. 


7. Notice of trial to turnkey, 
good againſt priſoners. Page 


: | 8 
8. Six days countermand of 

ſuch notice. 237 
9. Of trials by proviſo. 228 
10. When a trial by proviſo 


may be had. 244 
11. Notice of ſuch trial to 
de given. 244 


12. Coſts for not going to 
trial by proviſo. 244 
13. Both plaintiff and defen- 
duant may carry down the 
record. 


244 
14. If plaintiff neglects to 


proceed to trial, court on 
motion to give judgment 
as in caſe of a nonſuit. 244 
15. Unleſs on juſt cauſe, ſhall 
allow further time. 245 
x6. On ſecond neglect, judg- 
ment as before, 245 
17. Such judgment of like 


effect as judgment on non- 


. 245 


18. Defendant to have 


where upon nonſuit would 
be intitled to ſame. 245 


19. On circuits, writ and re- 3 


cord to be entered toge- 
„ Eo 261 
20. To be entered before the 
firſt ſitting after commiſ- 
ſion- day. 
21. Except in Norfolk and 
York. 3 261 
22. Cauſes to be tried as en- 
tered, unleſs, Ec. 262 


4 up. N 
24. In London or 


coſts | 


261. 


23. Liſt of cauſes to be ſet 
N Page 262 
Middleſex 
cauſe to be entered in 
judge's book two days be- 
fore fitting. . 262 
25. At fittings after term, 
no ne recipiatur till after 
proclamation. 263 
26. Plaintiff hindered of a 
trial by ne recipiatur, may 
try the cauſe at the next 
ſitting on notice. 263 
27. As he may if not ready 
at the day for which the 
firſt notice was given. 263 
28. If not tried at the next 
ſitting, notice to be given 
as at firſt, unleſs cauſe made 
a remanet, =. 03 
29. Two days notice of coun- 
termand. 264 
30. If plaintiff don't eounter- 
mand, defendant may have 
his coſts. 264 
31. Trial not ſtayed for not 
paying coſts for not going 
to trial on former notice. 
; Is 264 
2. Trials at bar. 2564 
33. Trial at bar by original 
muſt be on the quarto die 
pet of the return of the 
venire. 2065 
34. Day of trial at bar to be 
appointed by the court, 
but plaintiff may counter- 
mand. 266 
35. After trial at bar no new 
trial, unleſs, &c, 265 


36. No 


FN DF & © 


36. No motion for a new 


trial after motion in arreſt 
: of Judgroehe Page 275 
37+ 


to trial without proviſo. 


314 
Penditioni exponas, = 
1. Venditioni exponas. 345 
2. The return. 


340 


Venire facias. 


1. Need not have fifteen days 
between teſte and return. 
- 89, 90 
2. Venire facias awarded. 181, 
183, 185, 212, 234, 471. 
3. Venire 2 by original 
awarded. 331, 474 
4. Venire facias to try two 
iſſues awarded. 181 
5. Venire facias awarded tam 
ad triand quam ad inqui- 
rend. 
6. Venire facias. 241 
7. Venire factas by original. 
; | * 

8. Venire facias in ** 
by original. 242 
9. One of the ſheriffs a de- 
fendant, wenire facias a- 
warded to the other. 243 
10. Venire facias continued 
by vic non miſit breve. 289 


n error in fact, defen- 
dant may carry the cauſe 


188 


11. Nor in covenant. 


11. Venire on a ſcire facias. 
Page 442 


Venue. 


1. Plaintiff can't alter venue 
after eſſoin- day of ſecond 
term. 1 171 
2. Venue may be changed be- 
fore plea on affidavit. 171, 
„ 176 
3. Whether it may be chan- 
ged into Wales, or the next 
adjacent Engliſh county. 
TED 1 
4. Though defendant comes 


in by exigent, 17 
5. Venue reſtrained. 171 


6. Actions on the caſe, c. 
to be laid in their proper 
counties, unleſs, Sc. 176 
7. Attornies acting otherwiſe 
puniſhable. 176 
8. Where evidence ariſes in 
two counties, the plaintiff 
may chuſe which he will. 


| 172 
9. Not changeable in ſcanda- 


lum magnatum. 172 
10. Nor in eſcape. 


| 173 
12. Nor for a lighterman or 


carrier, g 173 
13. Nor in debt. 773 
14. Nor on a falſe return. 


| I 
15. Nor in deceit, Sure af 
ufury, or on a note of 
hang. 174 
16. Venue ſhall not be changed 
| | . where 
I : * 


INDE X. 
where an unfair trial may 4. In debt ſur arbitrament. 


——_—_— :* . ae Page 543 

17. But may for the ſake of 15 In debt for an amercia- 

a fair trial. 174 ment in a court baron. 543 

18. Privilege of a barriſter as 6. But not on 2 judgment in 

to the venue. 174 a court baron. 43 

19. Of an attorney or officer 7. Nor in debt by a goaler for 

of the court. 175 | meat and drink. 543 
20. Clerk of afſize, 175 8. Declaration againſt a bai- 

21. Judge's clerk. 176 liff by the hands of the 

22. Venue changed into a| plaintiff. 543 

_ county palatine. 176 9. "Plea i in bar that he never 

| | was bailiff. 543 

Fer dict. 10. Judgment that the de- 

Pl, | fendant wage his law with 

See Pofteas. | ſix compurgators. 545 


BY 11. Plea nil debet per legem. 
„ MS... 
i ITT Pe? Judgment chat the 5 2 | 
Of granting a view. 248 dant wage his law. 545 
1 12. Defendant perfects his 
. law. 546 
| 13. Judgment thereupon, 546 
Not to practice as an attor- | 14. When plaintiff 2 


E roſſed. 

of 1 I 2 Defendant perfects 1 
Unica tara. law inſtant! 546 
| | „ 16. The method of waging 

Unica taxatio. 18 5 law. 540 
es 17. The oath, - 547 
Wager of Law. | 1s, When the plaintiff yo, 

| be nonſuited. — 7 


. When the defendant may | 
Wage his law. 342 | Wales. 
2. Wager in law lies not in| = 8 
debt on a bye-law, nor on | x. Judicial writs to be exe- 
any action where a wrong |  cuted by the ſheriff in 
is ſuppoſed, 542 | Wales. = = =} 
X: Wager lies in account, if | 2. Execution may go into 
received of the plaintiff, | Wales. 305 
and not of a p 543 ä Warrant. 


A 


Warrant. a] 


No warrant before writ ſued | 
out, or any blank warrant 
to be allowed. Page 38 


Warrant of attorney. 


* 


1. Defendant's attorney to 
pay plaintiff's attorney 4d 
for his warrant of attorney, 
or judgment. 158 

2. Warrant of attorney for 
the plaintiff. 286 
For the defendant. 286 


Warrant of attorney to confeſs 
. | judg me nt „ 


1. Warrant of attorney to 


confeſs judgment revoked, 


but attorney ordered to 
plead, non ſum informatus. 


2. To confeſs judgment not | 


revocable. 
3. Determinable by 


vacation, judgment may 
be entered of precedent 
term. 7 
4. Determinable by marriage 
of the party, when. 7o, 

| 283 

5. Warrant of attorney to 
confeſs a judgment by a 
perſon in cuſtody not bind- 
Ing unleſs his attorney pre- 
ſent. 281 


7014. Judgment to be ent 
death of | 
the party, but if death in 


1 


6. When the preſence of the 
attorney not neceſſary. 
3 Page 281 

7. Preſence of an attorney of 
another court ſufficient, 


| 5 282 

| 8. There muſt bean attorney 
for the defendant preſent. 
5 282 


9. One in execution may 
confeſs a new judgment 
without the preſence of an 
attorney. 282 

10. Warrants of attorney 
executed abroad, muſt be 
conformable to the rules. 

| 283 


11. When party's death a 


countermand. 283 
12. Feme covert, living as a 
feme ſole, gives a warrant 
of attorney, not relievable 
but by writ of error. 283 


13. Of a warrant of attorney 


to enter up a judgment of 
a precedent term. 28 


of term mentioned in the 
Warrant. 


15. How if no term men- 


tioned, or a particular 


o] term, or any term ſubſe- 


quent thereto, 


284 


* 


1 N D 
Win. 


| 1. Attorney not to diſcover | 
his client's affairs. Page 72 
2. Bail cannot be a witnefs. 
12 
3- Of examining witneſſes of 
eee before a 
1 age. | 20 


5 


Irin. 85 
See Baur, Tie, . 


1 50 bill to be returnable on 
by. EAT of . 

2. By original o on a general 
teturn-. 89 
WY fifteen days between 
- tefte and return. 89 
4 Except by /tat, 16 Car. 1. 


89 
et by. fat, l 


43 Car. 2. 
. No ſpecial writ where 
. "cauſe of action under SY 


7. The day and year of ſign- 
ing 8 to be ſet den 
on ſuch 


1 


. 


1 


| Capias. | p 
| Capias ad ſatisfaciendums 
| Gapras utlegatum. - 


| Elegit..., 


89 | Ccire __ | 
103 | Super 


1 
: 102 5 
Sg" * = 
A wo * 
. 


E X. 


8. The name of the attorney 
to be written on every 
. writ, SS. Page 93 
9. Writ teſted out of term, 
void. 1 | 307 | 
Antathment. 


Bill of Middleſer. 


t 


Diſtringas Juratores, | "_ 
Eugen. 7 . - 
eri facias. = 5 ” 

Habeas corpus. . 
Habeas corpus ad teftificandum. 
Habere facias. . 
Inquiry. 
'Latitat. 
Procedendo. 
Proclamation. 


Cub pana. 
Summant. 5 
rſedeas. 
'Fendlitioni — 
Fir, fan. 


— 
892. 5 
* 4 —— £4 % 


OY 


